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INDEPENDENT  COUNSEL  REAUTHORIZATION  ACT 


WEDNESDAY,  MARCH  3,  1993 

House  of  Representatives, 
Subcommittee  on  Administrative  Law 

AND  Governmental  Relations, 

Committee  on  the  Judicl<vry, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  9:30  a.m.,  in  room 
2226,  Ravbum  House  Office  Building,  Hon.  John  Bryant  (chairman 
of  the  suDcommittee)  presiding. 

Present:  Representatives  John  Bryant,  George  W.  Grekas,  Barney 
Frank,  Jim  Ramstad,  Bob  Goodlatte,  and  Bob  Inglis. 

Also  present:  Paul  J.  Drolet,  counsel;  David  A.  Naimon,  assistant 
counsel;  Cynthia  Blackston,  chief  clerk;  and  Raymond  V, 
Smietanka,  minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  BRYANT 

Mr.  Bryant.  The  subcommittee  will  come  to  order.  The  Sub- 
committee on  Administrative  Law  and  Grovernmental  Relations  is 
this  morning  holding  a  hearing  on  H.R.  811,  the  Independent 
Counsel  Reauthorization  Act  of  1993. 

The  law  providing  for  the  appointment  of  Independent  Counsel 
was  first  enacted  as  part  of  the  Ethics  in  Government  Act  of  1978. 
In  both  1982  and  1987  the  Congress  passed  bills  which  were  signed 
by  President  Reagan  extending  the  Independent  Counsel  Law  for 
5  years.  President  Clinton,  unlike  his  predecessor.  President  Bush, 
supports  efforts  to  extend  the  act  and  the  act  expired  on  December 
15,  1992,  just  2V2  months  ago. 

The  bill  pending  before  the  committee  today  would  extend  the 
Independent  Counsel  law  for  another  5  years.  It  restores  the  key 
provisions  of  the  1978  act  which  require  the  Attorney  General  to 
seek  the  appointment  of  Independent  Counsel  to  investigate  credi- 
ble and  specific  allegations  of  serious  wrongdoing  by  high  executive 
branch  officials  and  to  prosecute  them  where  appropriate.  The  bill 
also  preserves  the  Attorney  General's  discretionary  authority  to 
seek  Independent  Counsel  to  investigate  allegations  of  wrongdoing 
by  others  in  cases  that  involve  a  personal,  financial,  or  politicsH 
conflict  of  interest  for  officials  of  the  Justice  Department. 

While  the  law  has  generally  worked  well,  the  authors  of  the  bill 
recognize  the  need  to  gain  better  control  over  spending  by  Inde- 
pendent Counsel.  The  Dili  would  amend  the  law  to  require  that 
Independent  Counsel  conduct  all  activities  with  due  regard  for  ex- 
pense, authorize  only  reasonable  and  lawful  expenditures  assigned 
to  a  specific  employee  the  duty  of  certifying  that  expenditures  are 

(1) 


reasonable  and  made  in  accordance  with  law  and  comply  with  es- 
tablished policies  of  the  Department  of  Justice  regarding  expendi- 
ture of  any  funds  except  where  such  compliance  would  be  inconsist- 
ent for  the  purpose  of  the  statute. 

The  bill  also  amends  the  act  to  specifically  require  Independent 
Counsel  to  follow  the  Federal  laws  and  regulations  that  apply  to 
travel  by  employees  of  the  executive  branch  and  agencies  and 
would  enact,  as  well,  a  number  of  other  restrictions.  It  also  in- 
cludes a  provision  proposed  last  year  by  the  ranking  minority  mem- 
ber of  this  subcommittee,  Representative  Grekas,  to  require  each 
Independent  Counsel  to  give  the  Congress  an  annual  progress  re- 
port, including  information  adequate  to  justify  the  expenditures 
that  such  counsel  has  made. 

And  finally,  the  bill  amends  the  act  to  provide  a  specific  category 
of  coverage  for  Members  of  Congress  and  frees  the  Attorney  Gen- 
eral from  the  burden  of  making  a  conflict  of  interest  determination 
when  deciding  whether  to  apply  for  the  appointment  of  Independ- 
ent Counsel  with  regard  to  Members  of  Congress. 

Even  though  the  act  provided  authority  for  the  use  of  Independ- 
ent Counsel  in  investigating  and  prosecuting  allegations  against 
Members  of  Congress  in  cases  involving  conflicts  of  interest  with 
the  Department,  no  Attorney  Greneral  has  ever  sought  to  exercise 
that  authority.  The  bill  clears  up  confusion  about  whether  Mem- 
bers of  Congress  are  covered  by  the  law  and  makes  it  easier  for  the 
Attorney  Greneral  to  apply  for  an  Independent  Counsel  in  such 
cases. 

[The  bill,  H.R.  811,  follows:] 


103d  congress 

1st  Session 


H.R.811 


To  reauthorize  the  independent  counsel  law  for  an  additional  5  years,  and 

for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  4,  1993 
Mr.  Brooks  (for  himself,  Mr.  BRYANT,  and  Mr.  Frank  of  Massachusetts) 
introduced  the  following  bill;  which  was  referred  to  the  Committee  on  the 
Judiciary 


A  BILL 

To  reauthorize  the  independent  counsel  law  for  an  additional 
5  years,  and  for  other  purposes. 

1  Be  it  enacted  hy  tlie  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Independent  Counsel 

5  Reauthorization  Act  of  1993". 

6  SEC.  2.  FIVE-YEAR  REAUTHORIZATION. 

7  Section   599   of  title   28,    United   States   Code,   is 

8  amended  by  striking  "1987"  and  inserting  "1993". 


2 

1     SEC.  3.  ADDED  CONTROLS. 

2  (a)  Cost  Controls  and  Administrative  Sup- 

3  PORT.— Section  594  of  title  28,  United  States  Code,  is 

4  amended  by  adding  at  the  end  the  following  new  sub- 

5  section: 

6  "(1)  Cost  Controls  and  Administrative  Sup- 

7    PORT. — 

8  "(1)  Cost  controls. — 

9  "(A)  In  general. — ^An  independent  coun- 

10  sel  shall — 

11  "(i)  conduct  all  activities  with  due  re- 

12  gard  for  expense; 

13  "(ii)    authorize    only   reasonable    and 

14  lawful  expenditures;  and 

15  "(iii)  promptly,  upon  taking  office,  as- 

16  sign  to  a  specific  employee  the  duty  of  cer- 

17  tifying  that  expenditures  of  the  independ- 

18  ent  counsel  are  reasonable  and  made  in  ac- 

19  cordance  with  law. 

20  "(B)    Department    of    justice    poli- 

21  CIES. — ^An    independent    counsel    shall    comply 

22  with  the  established  policies  of  the  Department 

23  of  Justice  respecting  expenditures  of  funds,  ex- 

24  cept  to  the  extent  that  compliance  would  be  in- 

25  consistent  \vith  the  purposes  of  this  chapter. 


3 

1  "(2)  Administrative  support. — The  Director 

2  of  the  Administrative  Office  of  the  United  States 

3  Courts    shall    provide    administrative    support    arid 

4  guidance  to  each  independent  counsel.  No  officer  or 

5  employee  of  the  Administrative  Office  of  the  United 

6  States  Courts  shall  disclose  information  related  to 

7  an  independent  counsel's  expenditures,  personnel,  or 

8  administrative  acts  or  arrangements  \\ithout  the  au- 

9  thorization  of  the  independent  counsel. 

10  "(3)    Office    space. — The    Administrator   of 

11  General  Sei-vices,  in  consultation  with  the  Director 

12  of  the  Administrative  Office  of  the  United  States 

13  Courts,    shall    promptly   provide    appropriate   office 

14  space    for   each    independent    counsel.    Such    office 

15  space  shall  be  ^^^thin  a  Federal  building  unless  the 

16  Administrator  of  General  Services  determines  that 

17  other  arrangements  would  cost  less.". 

18  (b)     Independent    Counsel    Per    Diem    Ex- 

19  PENSES.—  Section  594(b)  of  title  28,  United  States  Code, 

20  is  amended — 

21  (1)  by  striking  "An  independent  counsel"  and 

22  inserting 

23  "(1)  In  general. — Aji  independent  counsel"; 

24  and 
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1  (2)   by  adding  at  the  end  the  follo\ving  new 

2  paragraphs: 

3  "(2)  TllA\^L  EXPENSES. — Except  as  provided 

4  in  paragraph  (3),  an  independent  counsel  and  per- 

5  sons  appointed  under  subsection  (c)  shall  be  entitled 

6  to  the  payment  of  travel  expenses  as  provided  by 

7  subchapter  1  of  chapter  57  of  title  5,  including  trav- 

8  el  or  transportation  expenses  in  accordance  with  sec- 

9  tion  5703  of  title  5. 

10  "(3)  Tra\'^l  to  primary  office. — ^An  inde- 

11  pendent  counsel  and  any  person  appointed  under 

12  subsection  (c)  shall  not  be  entitled  to  the  payment 

13  of  travel  and  subsistence  expenses  under  subchapter 

14  1  of  chapter  57  of  title  5  \vith  respect  to  duties  per- 

15  formed  in  the  city  in  which  the  primary  office  of 

16  that  independent  counsel  or  person  is  located  after 

17  1  year  of  service  by  that  independent  counsel  or  per- 

18  son  (as  the  case  may  be)  under  this  chapter  unless 

19  the    employee    assigned    duties    under    subsection 

20  (l)(l)(A)(iii)  certifies  that  the  payment  is  in  the  pub- 

21  lie  interest  to  cany  out  the  purposes  of  this  chapter, 

22  Any    such    cei*tification    shall    be    effective    for    6 

23  months,  but  may  be  renewed  for  additional  periods 

24  of  6-months  each  if,  for  each  such  renewal,  the  em- 

25  ployee  assigned  duties  under  subsection  (l)(l)(A)(iii) 


5 

1  makes  a  recertification  with  respect  to  the  pubUe  in- 

2  terest  described  in  the  preceding  sentence.  In  mak- 

3  ing  any  certification   or   recertification   under  this 

4  paragraph  -mih  respect  to  travel  and  subsistence  ex- 

5  penses   of  an    independent   counsel    or   person   ap- 

6  pointed  under  subsection   (c),   such  employee  shall 

7  consider,  among  other  relevant  factors — 

8  "(A)  the  cost  to  the  Government  of  reim- 

9  bursing  such  travel  and  subsistence  expenses; 

10  "(B)  the  period  of  time  for  which  the  inde- 

11  pendent  counsel  anticipates  that  the  activities 

12  of  the  independent  counsel  or  person,  as  the 

13  case  may  be,  will  continue; 

14  "(C)  the  personal  and  financial  burdens  on 

15  the  independent  counsel  or  person,  as  the  case 

16  may  be,  of  relocating  so  that  such  travel  and 

17  subsistence  expenses  would  not  be  incurred;  and 

18  "(D)  the  burdens  associated  with  appoint- 

19  ing  a  new  independent  counsel,  or  appointing 

20  another  person  under  subsection  (c),  to  replace 

21  the  individual  involved  who  is  unable  or  unwiil- 

22  ing  to  so  relocate.". 

23  (c)  Independent  Counsel  Employee  Pay  Com- 

24  PARABILITY. — Scction  594(c)  of  title  28,  United  States 

25  Code,  is  amended  by  striking  the  last  sentence  and  insert- 
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6 

1  ing  the  following:  "Such  employees  shall  be  compensated 

2  at  levels  not  to  exceed  those  payable  for  comparable  posi- 

3  tions  in  the  Office  of  United  States  Attorney  for  the  Dis- 

4  trict  of  Columbia  under  sections  548  and  550,  but  in  no 

5  event  shall  any  such  employee  be  compensated  at  a  rate 

6  greater  than  the  rate  of  basic  pay  payable  for  level  IV  of 

7  the  Executive  Schedule  under  section  5315  of  title  5.". 

8  (d)  Ethics  Enforcement. — Section  594(j)  of  title 

9  28,  United  States  Code,  is  amended  by  adding  at  the  end 

10  the  following  new  paragraph: 

11  "(5)   Enforcement. — The  Attorney  General 

12  and  the  Director  of  the  Office  of  Government  Ethics 

13  have  authority  to  enforce  compliance  with  this  sub- 

14  section.". 

15  (e)  Compliance  With  Policies  of  the  Depart- 

16  ment  of  Justice. — Section  594(f)  is  amended  by  strik- 

17  ing  "shall,  except  where  not  possible,  comply"  and  insert- 

18  ing  "shall,  except  to  the  extent  that  to  do  so  would  be 

19  inconsistent  with  the  purposes  of  this  chapter,  comply". 

20  (f)  Publication  of  Reports. — Section  594(h)  of 

21  title  28,  United  States  Code,  is  amended — 

22  (1)  by  adding  at  the  end  the  following  new 

23  paragraph: 

24  "(3)  Publication  of  reports.— At  the  re- 

25  quest  of  an  independent  counsel,  the  Public  Printer 
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1  shall  cause  to  be  printed  any  report  previously  re- 

2  leased  to  the  public  under  paragraph  (2).  The  inde- 

3  pendent  counsel  shall  certify  the  number  of  copies 

4  necessary  for  the  public,  and  the  Public  Printer  shall 

5  place  the  cost  of  the  required  number  to  the  debit 

6  of  such  independent  counsel.  Additional  copies  shall 

7  be  made  available  to  the  public  through  the  Super- 

8  intendent  of  Documents  sales  program  under  section 

9  1702  of  title  44  and  the  depository  library  program 

10  under  section  1903  of  such  title.";  and 

11  (2)  in  the  first  sentence  of  paragraph  (2),  by 

12  striking  "appropriate"  the  second  place  it  appears 

13  and  inserting  "in  the  public  interest,  consistent  with 

14  maximizing  public  disclosure,  ensuring  a  full  expla- 

15  nation  of  independent  counsel  activities  and  decision- 

16  making,  and  facilitating  the  release  of  information 

17  and  materials  which  the  independent  counsel  has  de- 

18  termined  should  be  disclosed". 

19  (g)    Annual    Reports    to    Congress. — Section 

20  595(a)(2)  of  title  28,  United  States  Code,  is  amended  by 

21  striking  "such  statements"  and  all  that  follows  through 

22  "appropriate"  and  inserting  "annually  a  report  on  the  ac- 

23  tivities  of  the  independent  counsel,  including  a  description 

24  of  the  progress  of  any  investigation  or  prosecution  con- 

25  ducted  by  the  independent  counsel.  Such  report  may  omit 
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1  any  matter  that  in  the  judgment  of  the  independent  coun- 

2  sel  should  be  kept  confidential,  but  shall  provide  informa- 

3  tion  adequate  to  justify  the  expenditures  that  the  office 

4  of  the  independent  counsel  has  made". 

5  (h)  Periodic  Reappointment  op  Independent 

6  Counsel.— Section  596(b)(2)  of  title  28,  United  States 

7  Code,  is  amended  by  adding  at  the  end  the  following  new 

8  sentence:  "If  the  Attorney  General  has  not  made  a  request 

9  under  this  paragraph,  the  division  of  the  court  shall  deter- 

10  mine  on  its  own  motion  whether  termination  is  appro- 

11  priate  under  this  paragraph  not  later  than  3  years  after 

12  the  appointment  of  an  independent  counsel  and  at  the  end 

13  of  each  succeeding  3-year  period.". 

14  (i)  Audits  by  the  Comptroller  General. — Sec- 

15  tion  596(c)  of  title  28,  United  States  Code,  is  amended 

16  to  read  as  follows: 

17  "(c)  Audits. — By  December  31  of  each  year,  an 

18  independent  counsel  shall  prepare  a  statement  of  expendi- 

19  tures  for  the  fiscal  year  that  ended  on  the  immediately 

20  preceding  September  30.  An  independent  counsel  whose 

21  office  is  terminated  prior  to  the  end  of  the  fiscal  year  shall 

22  prepare  a  statement  of  expenditures  by  the  date  that  is 

23  90  days  after  the  date  on  which  the  office  is  terminated. 

24  The  Comptroller  General  shall  audit  each  such  statement 

25  and  shall,  not  later  than  March  31  of  the  year  following 
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1  the  submission  of  any  such  statement,  report  the  results 

2  of  each  audit  to  the  Committee  on  the  Judiciary  and  the 

3  Committee  on  Government  Operations  of  the  House  of 

4  Representatives  and  to  the  Committee  on  Grovemmental 

5  Affairs  and  the  Committee  on  the  Judiciary  of  the  Sen- 

6  ate.". 

7  SEC.  4.  MEMBERS  OF  CONGRESS. 

8  Section  591(c)  of  title  28,  United  States  Code,  is 

9  amended — 

10  (1)  by  indenting  paragraphs  (1)  and  (2)  two 

11  ems  to  the  right  and  by  redesignating  such  para- 

12  graphs  as  subparagraphs  (A)  and  (B),  respectively; 

13  (2)  by  striking  "The  Attorney"  and  all  that  fol- 

14  lows  through  "if — "  and  inserting  the  following: 

15  "(1)  In  general. — The  Attorney  General  may 

16  conduct  a  preliminary  investigation  in  accordance 

17  with  section  592  if—";  and 

18  (3)   by  adding  at  the  end  the  following  new 

19  paragraph: 

20  "(2)  Members  of  congress. — ^When  the  At- 

21  tomey  General  determines  that  it  would  be  in  the 

22  public  interest,  the  Attorney  General  may  conduct  a 

23  preliminary  investigation  in  accordance  with  section 

24  592   if  the  Attorney  General  receives  information 

25  sufficient  to  constitute  grounds  to  investigate  wheth- 
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10 

1  er  a  Member  of  Congress  may  have  violated  any 

2  Federal  criminal  law  other  than  a  violation  classified 

3  as  a  Class  B  or  C  misdemeanor  or  an  infraction.". 

4  SEC.  6.  EFFECTIVE  DATE. 

5  The  amendments  made  by  this  Act  shall  become  ef- 

6  fective  on  the  date  of  the  enactment  of  this  Act. 
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Mr.  Bryant.  We  welcome  the  witnesses  today  and  I  would  first 
like  to  express  my  gratitude  to  all  of  you  for  being  here.  I  will,  at 
this  time,  recognize  the  gentleman  from  Pennsylvania,  the  ranking 
minority  member  for  any  opening  statement  he  might  have. 

Mr.  Gekas.  I  thank  the  Chair  and  I'll  take  this  opportunity  to 
wish  gmd  us  luck  as  we  proceed  down  the  road  of  this  new  term. 
We,  you  and  I,  have  coworked  on  many  issues  in  the  past  and  I 
feel  that  the  prospect  of  our  production  this  term  is  very  high.  So 
I'm  glad  that  you  are  wielding  the  gavel. 

Mr.  Bryant.  Thank  you  very  much. 

Mr.  Gekas.  In  that  regard,  your  opening  statement  encompasses 
most  of  what  I  would  want  to  put  into  the  record  with  respect  to 
what  should  be  the  content  of  the  Independent  Counsel  reauthor- 
ization or  authorization,  really. 

One  fact,  though,  that  was  projected  by  the  Chair  has  different 
colorations  as  I  review  the  background  of  it,  the  Chair  indicated 
that  the  President — ^the  past  President,  Greorge  Bush,  did  not  put 
his  fiill  weight  behind  an  Independent  Counsel  statute.  That  may 
have  been  so,  and  actually  might  have  been  justified  with  some  of 
the  things  that  had  been  occurring  during  his  term;  but  also,  I 
have  to  make  an  addendum  to  why  we  didn't  reauthorize  the  stat- 
ute the  last  time,  it  was  our  impression  that  the  Democrat  leader- 
ship, particularly  in  the  House,  made  a  decision — a  sober  deci- 
sion— ^not  to  pursue  the  reauthorization  before  the  expiration  of  the 
old  statute  in  late  last  year.  But,  be  that  as  it  may,  having  now 
made  the  record  clear  on  where  the  blame  lies  for  it  the  prospects 
for  reauthorization  or  a  new  statute  are  very  good. 

I,  myself,  will  be  introducing  the  legislation  to  which  reference 
has  been  made  by  the  Chair  in  the  opening  statement  with  some 
of  the  salutary  features  which  he  has  indicated  would  be  contained. 
One  additional  fact,  though,  about  the  content  of  my  legislation — 
which  I  will  make  every  effort  to  incorporate  into  the  final  prod- 
uct— ^would  be  that  investigations  of  Members  of  Congress  would  be 
a  mandatory  category  just  like  the  categories  that  are  targeted 
within  the  language  of  the  bill  that  we're  going  to  be  considering. 
One  need  look  only  to  recent  events  concerning  our  colleague  Con- 
gressman Ford  to  determine  that  if  we're  going  to  have  an  Inde- 
pendent Counsel  statute  at  all,  it  should  include  Members  of  Con- 
gress as  a  mandatory  category,  otherwise,  we  will  continue  to  have 
the  kinds  of  activities  that  we  have  seen,  with  pressure  being  ap- 
plied on  the  Attorney  General  to  intervene  in  a  court  case  in  Ten- 
nessee. It  is  unfair  to  our  fellow  Congressman  to  have  this  kind  of 
thing  go  on.  The  Independent  Counsel  statute  which  would  include 
Members  of  Congress  would  have  avoided  all  of  that  and  we  would 
not  have  this  headline  grabbing  type  of  controversy  with  an  angry 
judge  in  Tennessee  venting  his  spleen  on  the  executive  and  having 
all  the  wrong  impressions — ^the  perception  of  the  public  which  we 
want  to  cure  get  worse  instead  of  better,  and  so  the  argument  goes 
that  even  though  the  language  in  the  bill  that  is  going  to  be  pre- 
sented as  the  main  vehicle  here  has  a  discretionary  feature  allow- 
ing the  Attorney  General  to  focus  on  Members  of  Cong^ress,  which 
he  always  could  anjrway  in  certain  cases,  ours  stretehes  far  beyond 
that  and  enters  the  field  of  the  good  perception  that  the  public  can 
have  when  it  sees  that  the  final  legislation  is  going  to  contain 
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Members  of  Congress  as  equal  covictims,  as  it  were,  or  cotargets 
of  investigations  of  the  Independent  Counsel. 

With  that,  I  thank  the  Chair  for  scheduling  the  hearings  this 
early  and  we  will  proceed  to  coordinate  into  a  final  bill  that  will 
do  credit  to  the  House, 

Mr.  Bryant.  Thank  you.  I  thank  the  gentleman  for  his  remarks 
and  particularly  for  his  nice  comments  at  the  beginning  and  look 
forward  to  working  with  him  as  well. 

The  gentleman  n-om  Massachusetts. 

Mr.  Frank.  Thank  you,  Mr.  Chairman.  I  missed  the  gentleman's 
nice  comments.  I  will  read  those  in  the  record. 

[Laughter.] 

Mr.  Frank.  But,  I  want  to  say  with  regard  to  this  issue  of  cov- 
erage of  Members,  I  am  a  little  puzzled,  because  this  bill  does  what 
people  on  the  other  side  have  said  they  wanted  us  to  do  which  is 
treat  Members  of  Congress  exactly  as  everybody  else  is  treated. 
There  is  a  separate  subclass  set  up  here  that  is  given  special  treat- 
ment and  those  are  people  who  are  intimately  related  politically, 
and  governmentally,  to  the  person  who  appointed  the  Attorney 
General;  Members  of  Congress  have  from  the  beginning  under  this 
statute  been  treated  exactly  like  everybody  else.  So  people  may 
want  to  argue  that  Members  of  Congress  are  to  be  given  special 
treatment  in  this  statute,  but  if  thev  do,  obviously  we  11  meet  that 
one  on  the  merits.  But  people  shoulci  be  very  clear  this  is  a  statute, 
which  from  the  beginning  when  it  was  passed,  treats  Members  of 
Congress  as  every  other  American  citizen  is  treated  with  a  very 
small  number  of  exceptions,  those  exceptions  being  people  vvho 
have  been  appointed  to  high-level  positions  by  the  executive 
branch.  It  should  be  clear  that  there  were  four  Republican  Attor- 
neys General  under  this  statute,  Mr.  Smith,  Mr.  Meese,  Mr.  Thorn- 
burg,  and  Mr.  Barr.  All  four  of  those  Republican  Attorneys  General 
had  at  all  times  complete  unfettered  authority  to  appoint  Independ- 
ent Counsel  for  any  investigation  for  a  Member  of  Congress. 

No  one  has  ever  suggested  that  there  was  the  slightest 
hinderance.  It  was  a  wholly  discretionary  act.  At  any  point  an  At- 
torney General  could  have  triggered  the  Independent  Counsel  proc- 
ess, vis-a-vis,  any  Member  of  Congress  and  it  could  not  even  have 
been  challenged.  I  cannot  think  of  a  forum  in  which  it  \vould  have 
been  successfullv  challenged  and  none  of  the  four  Republican  Attor- 
neys General  wno  during  that  time  investigated  a  number  of  Con- 
gressmen, prosecuted  and  indeed  convicted  some  Congressmen  of 
both  parties.  At  no  point  did  any  of  the  four  Republican  Attorneys 
General,  appointees  of  President  Reagan  and  President  Bush,  ever 
think  that  there  was  a  conflict.  And  I  find  there  to  be  a  glaring  ar- 
ticle in  consistency  between  people  who  tell  me  there  was  auto- 
matically, and  in  every  case  a  conflict,  when  an  Attorney  General 
prosecutes  a  Member  of  Congress  and  the  four  Republican  Attor- 
neys General  who  never  found  such  unvarying  conflict  in  any  par- 
ticular case. 

Finally,  I  would  want  to  say,  this  is  not  the  primary  forum  for 
that,  but  I  thought  the  actions  of  the  Acting  Attorney  Gfeneral  with 
regard  to  the  case  of  Harold  Ford  were  quite  courageous.  I  think 
that  the  Federal  Government  as  the  Justice  Department  is  not  just 
out  to  win,  it's  out  to  do  justice.  It  seemed  to  me  that  there  was 


15 

clear  evidence  of  racial  motivation  on  the  part  of  the  selection  team 
and  I  think  that  was  inappropriate  and  I  think  what  the  Attorney 
General  did  was  a  very  courageous  act  in  furtherance  of  justice. 
But  the  key  issue  here  is  how  should  you  treat  Members  of  Con- 
gress and  I  think  we  are,  in  fact,  in  this  case  being  treated  as  every 
other  American  citizen  is  treated.  Any  time  any  Attorney  General 
thinks  there  should  be  an  Independent  Counsel  he  can  trigger  it 
and  people  may  remember  that  Edwin  Meese,  as  he  left  office,  pro- 
mulgated a  kind  of  an  executive  order  of  sorts  which  said  hereafter 
any  investigation  involving  Members  of  Congress  would  be  by  an 
Independent  Counsel.  He  did  not,  himself,  use  the  procedure,  which 
he  could  have,  but  he  left  it  to  his  successor,  Mr.  Thomburgh  and 
Mr.  Thomburgh  pretty  promptly  undid  that.  Thornburgh  disagreed 
with  Meese  and  when  Meese  tried  to  suggest  that  Thomburgh 
would  have  to  appoint  Independent  Counsel.  Thomburgh,  as  did 
Barr  and  William  FVench  Smith  and  Edwin  Meese,  decided  that 
there  was  never  any  time  when  such  a  conflict  existed  apparently, 
because  they  never  used  the  procedure. 

Thank  you,  Mr.  Chairman. 

Mr.  Bryant.  Are  there  other  opening  statements?  The  gentleman 
from  Minnesota. 

Mr.  Ramstad.  Well,  Mr.  Chairman,  in  the  interest  of  time  I'm 
going  to  submit  my  statement  for  the  record  because  we  have  such 
a  distinguished  group  of  panelists  about  to  testify  including  one  of 
the  greatest  former  linemen  ever  to  play  football  at  the  University 
of  Minnesota,  so  I'm  certainly  looking  forward  to  hearing  from  our 
panelists. 

I  applaud  the  chairman  for  taking  this  up  as  one  of  the  first  leg- 
islative pieces  of  business  by  the  subcommittee  this  year.  I  regn'et- 
ted  like,  I  think,  many  Members  of  the  body  that  Congress  let  the 
Independent  Counsel  statute  expire  last  December  and  we  need  to 
renew  it.  We're  going  to  have  plenty  of  time  to  debate  the  manda- 
tory nature  of  the  statute  as  it  relates  to  Members  of  Congress  and 
I  just  look  forward  to  hearing  from  the  witnesses. 

Mr.  Bryant.  Our  first  witness  today  is  the  Director  of  the  Ad- 
ministrative Office  of  the  U.S.  Courts,  L.  Ralph  Mecham.  I  welcome 
you  and  thank  you  for  being  here. 

Mr.  Frank.  If  I  might  say,  if  the  gentleman  would  yield,  I  hope 
that  the  younger  gentleman  from  Minnesota  intends  to  follow  the 
blocking  of  the  more  senior  gentleman  from  Minnesota  during  the 
course  of  this  legislature. 

Mr.  Bryant.  Welcome,  Mr.  Mecham. 

STATEMENT  OF  L.  RALPH  MECHAM,  DIRECTOR,  ADMINISTRATIVE 

OFFICE  OF  THE  U.S.  COURTS 

Mr.  Mecham.  Mr.  Chairman  and  members  of  the  committee,  it's 
an  honor  to  be  here.  I  would  just  like  the  record  to  show  that  al- 
though I  may  look  like  the  greatest  football  player  that  played  for 
Minnesota,  I  really  believe  he  was  referring  to  Judge  MacKinnon. 

Mr.  Ramstad.  For  the  record,  that  is  correct. 

Mr.  Mecham.  It's  a  privilege  for  me  as  a  bit  player  in  this  enter- 
prise to  have  the  chance  to  be,  I  guess,  your  first  witness  for  the 
first  hearing  of  this  newly  constituted  subcommittee.  I'll  try  not  to 
let  you  down   in   my  bit  role  and  I'm   sure  that  Judge   George 
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MacKinnon  who  will  follow  me  will  not  because  he's  not  been  a  bit 

E layer,  he's  been  a  real  star  in  this  enterprise  and  he  and  I  have 
een  neighbors  since  1969,  when  we  bought  neighboring  houses. 
I've  worked  very  closely  with  him  and  we  have  tried  to  do  every- 
thing we  could  to  carry  out  the  will  of  Congress  to  make  this  act 
work.  He's  been  a  great  tower  of  strength. 

Mr.  Chairman,  may  I  offer  my  statement  for  the  record  and  then 
perhaps  paraphrase  a  couple  of  things. 

Mr.  Bryant,  It  would  be  great  for  you  to  do  it  just  that  way. 

Mr.  Mecham.  My  name  is  Ralph  Mecham  and  I'm  Director  of  the 
Administrative  Office  of  the  U.S.  Courts.  I  also  wear  a  second  hat 
as  secretary  of  the  Judicial  Conference  of  the  United  States  and 
I'm  here  basically  to  present  the  position  of  the  Judicial  Conference 
and  the  Administrative  Office.  By  way  of  background,  the  Judicial 
Conference  consists  of  27  members,  the  presiding  officer  is  a  Chief 
Justice,  who,  by  the  way,  wrote  the  opinion  in  the  Morrison  case 
which  was  approved  by  the  Court  with  only  one  dissenting  vote, 
and  the  other  members  are  the  13  circuit  Chief  Judges  and  the 
elected  district  judges,  one  from  each  circuit.  So  I  might  say,  Mr. 
Chairman,  that  Judge  Barefoot  Sanders,  for  3  years,  served  on  the 
Judicial  Conference  and  only  recently  completed  his  term  and  it 
was  a  pleasure  to  work  with  him. 

We  take  no  position  on  the  basic  bill;  that  is,  neither  the  Judicial 
Conference  nor  the  AO.  Our  sole  concern  deals  with  section  3(a)(2) 
and  (3)  of  the  bill  which  in  their  key  part  provide  that  "the  Director 
of  the  Administrative  Office  of  the  U.S.  Courts  shall  provide  admin- 
istrative support  and  guidance  to  each  Independent  Counsel."  Basi- 
cally our  feeling  is  that,  even  though  we've  been  in  this  business 
now  since  the  early  1980's,  and  as  we've  seen  what's  happened 
when  the  Administrative  Office,  a  iudicial  branch  agency,  has  been 
placed  in  the  middle  of  the  firing  line  between  and  among  various 
members  of  the  two  political  branches  and  the  Independent  Coun- 
sel firing  back  and  forth,  it  doesn't  give  us  any  comfort  to  be  tech- 
nically neutral  noncombatants  when  we're  dodging  bullets  from  all 
directions. 

Instead,  it  seriously  compromises  our  role  to  serve  the  judicial 
branch  for  us  to  continue  to  be  placed  in  a  prosecutorial  support 
function  where  we're  asked  to  provide  administrative  and 
administerial  support  to  the  Independent  Counsel.  Nevertheless,  I 
would  like  to  think  we  have  done  a  reasonably  good  job  in  doing 
it.  The  General  Accounting  Office  had  some  criticisms  and  we  have 
taken  them  seriously.  We  have  taken  steps  to  correct  the  defi- 
ciencies that  we  agreed  with.  We  have  disagreed  with  a  few  criti- 
cisms where  we  thought  they  were  wrong,  but  the  basic  underlying 
problem  is  that  we  really  have  not  had  standards  against  which  to 
do  our  work.  There  is  nothing  in  the  statute,  there  is  nothing  in 
the  legislative  record  proscribing  standards  or  enforcement  authori- 
ties and  mechanisms.  The  Justice  Department  which  has  the  legal 
responsibility  to  provide  this  support,  felt  it  was  a  pretty  hot  potato 
and  negotiated  with  an  underling  of  my  predecessor  for  the  AO  to 
do  this  job,  and  we  did  it.  The  Judicial  Conference  was  not  aware 
of  the  agreement  at  the  time;  but  experience,  I  think,  has  shown 
that  we  nave  done  our  best  in  the  areas  where  we  can  improve,  as 
the  General  Accounting  Office  said,  we  have  been  anxious  to  do  so. 
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As  I  point  out  in  my  statement  we  have  really  been  in  a  catch- 
22.  First,  we  have  absolutely  no  authority  under  the  law  to  police 
or  regulate  the  Independent  Counsels,  nor  would  we  want  it.  I 
think  the  idea  is  they  are  supposed  to  be  independent.  We  were 
told,  I  understand,  when  we  took  this  responsibility  on  that  we 
were  not  supposed  to  be  regulating  or  policing  the  Independent 
Counsel.  We  were  a  pass- through,  a  conduit,  ministerial  source  of 
support.  We  were  not  there  to  interfere  with  the  independence  of 
the  counsel.  But  yet  the  General  Accoimting  Office  has  now  raised 
the  standard  on  us.  They  have  said  the  little  support  field  goal  that 
we  kicked,  when  we  managed  to  get  one  between  the  uprights 
wasn't  very  graceful  and  it  may  have  kind  of  gone  off  the  sidebar, 
but  it  did  clear  the  upright.  They  have  now  set  a  standard  150  feet 
high  and  6  feet  wide  and  said  we  have  failed  to  meet  that  even 
though  the  statute  doesn't  provide  such  a  standard,  the  General 
Accounting  Office  doesn't  provide  it,  the  Justice  Department  didn't 
provide  it,  yet  we're  now  criticized  for  not  doing  all  that  they  retro- 
spectively, we  feel,  should  have  done  to  police  the  Independent 
Counsels.  I  don't  think  that  was  our  role.  But  I  just  wanted  to 
make  that  point  to  you  because  truly  we  have  been  caught  in  a 
catch-22,  and  we  couldn't  win.  We  have  been  in  a  lose/lose  situa- 
tion. We  thought  we  were  out  there  trying  to  help  the  public  in  a 
good  government  role. 

So  there  is  an  inherent  conflict  then  between  our  being  asked  as 
a  judicial  branch  agency  to  be  involved  on  a  daily  basis  with  regu- 
lating or  even  being  a  conduit  for  records,  materials  handling,  pay- 
roll, contracts,  and  such  involving  the  Independent  Counsel  which 
is  a  prosecutorial  entity.  And  at  the  very  least,  I  think  the  Judicial 
Conference  fears  that  it  also  rubs  up  against  the  traditional  notions 
of  separation  of  powers  between  the  two  branches.  For  that  reason, 
the  Judicial  Conference  has  adopted  the  following  resolution: 

Resolved:  that  the  mission  of  the  Administrative  Office  of  the 
U.S.  Courts  and  its  component  units  is  incompatible  with  respon- 
sibilities for,  or  activities  in  support  of  prosecutorial  functions  of 
government  such  as  those  of  Independent  Counsel,  and  that  any 
such  prosecutorial  entity  that  currently  exists,  or  that  is  created  by 
the  Congress,  should  not  rely  on  the  Administrative  Office  or  any 
of  its  component  parts  for  administrative  functions,  policy  guid- 
ance, review  or  any  other  ongoing  or  intermittent  support. 

It's  not  a  partisan  issue,  it  may  be  somewhat  of  a  philosophical 
issue,  but  the  Conference  is  made  up  almost  equally  of  those  ap- 
pointed by  Republican  and  Democratic  Presidents.  The  Executive 
Committee  which  adopted  this  resolution  is  made  up  of  seven 
judges  including  four  circuit  chiefs  and  three  district  court  judges. 
One  of  those  circuit  chiefs  was  appointed  by  President  Nixon;  the 
three  others  were  appointed  by  President  Carter.  One  of  those  cir- 
cuit chiefs'  wives  served  as  a  Cabinet  member  for  Grovernor  Clinton 
when  he  was  GrOvernor.  All  of  the  three  district  court  judges  were 
appointed  by  President  Nixon. 

My  point  is,  this  is  an  institutional  matter.  This  is  not  some  sort 
of  a  partisan  matter  at  all.  The  judiciary  doesn't  think  we  belong 
in  the  business.  I'm  afraid  some  of  the  staff  in  the  Senate  and  the 
House  felt  that  we  were  somewhat  obstructionist  because  we  tried 
to  carry  out  the  orders  of  our  bosses.  That  has  not  been  our  goal. 
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I  think  our  record  of  trying  to  support  the  Independent  Counsels, 
as  a  group  trying  to  work  with  Judge  MacKinnon,  trying  to  work 
with  each  of  the  counsels,  individually  is,  arguably,  at  least  half- 
way good  and  we  would  like  to  suggest  you  come  up  with  some 
other  possibilities. 

For  locations,  for  the  function  of  providing  administrative  sup- 
port, if  you  decide  to  pass  the  law,  one,  the  General  Accounting  Of- 
fice, apparently  is  a  big  expert.  Maybe  they  ought  to  do  it,  or  the 
Independent  Counsels — excuse  me,  the  Grenerai  Accounting  Office 
or  the  Grenerai  Services  Administration,  which  has  a  function  that 
performs  this  sort  of  activity,  and  if  you  really  don't  want  it,  and 
neither  do  the  other  branches,  we  hope  it  wouldn't  be  in  the  judici- 
ary, at  least  our  particular  office — maybe  a  small,  independent  of- 
fice would  be  the  answer  out  of  the  political  arena. 

Mr.  Chairman,  that's  my  brief  summary  of  my  statement.  I 
thank  you  for  the  privilege. 

Mr.  Bryant.  Thank  you,  Mr.  Mecham. 

[The  prepared  statement  of  Mr.  Mecham  follows:] 
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TESTIMONY  OF  h.    RALPH  MECHAM,  DIRECTOR, 
ADHIHISTRATIVB  OFFICE  OF  THE  ONITEO  STATES  COURTS 

March  3,  1993 


Thank  you  for  inviting  me  to  testify  on  H.R.  811,  the 
Independent  Counsel  Reauthorization  Act  of  1993.   I  am  Ralph 
Mecham,  Director  of  the  Administrative  Office  of  the  United 
States  Courts,  in  which  position  I  also  serve  as  Secretary  of  the 
Judicial  Conference  of  the  United  States.   The  Conference  is  the 
body  within  the  Judicial  Branch  of  the  Federal  government  that 
sets  policy  for  the  governance  of  the  Judiciary,  excluding 
anything  related  to  determination  of  individual  cases,  which  is 
left  to  the  judges  themselves.   I  am  here  to  present  the  views  of 
the  Judicial  Conference  of  the  United  States  and  of  the 
Administrative  Office  on  a  portion  of  the  legislation. 

The  Judicial  Conference  consists  of  27  members  with  the 
Chief  Justice  of  the  United  States  as  its  presiding  officer.   The 
other  members  are  the  13  chief  circuit  judges  who  cover  the 
entire  country,  12  district  judges  from  each  of  the  geographical 
circuits,  and  the  Chief  Judge  of  the  Court  of  International 
Trade . 

Neither  I  nor  the  Conference  take  any  position  on  the  basic 
thrust  of  H.R.  811.   It  is  not  our  role  to  evaluate  the  need  or 
lack  of  need  to  reauthorize  the  Office  of  Independent  Counsel  and 
we  make  no  comment  on  that  basic. issue.   Our  sole  interest  and 
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concern  with  the  legislation  is  limited  to  Section  3(a)(2)  and 
(3)  of  the  bill,  which  in  its  key  part  provides  "The  Director  of 
the  Administrative  Office  of  the  United  States  Courts  shall 
provide  administrative  support  and  guidance  to  each  Independent 
Counsel."   In  essence,  this  bill  would  task  an  entity  within  the 
Judicial  Branch  of  government  to  support  an  entity  —  the 
Independent  Counsel  —  that  has  a  prosecutorial  function.   The 
Judicial  Conference  has  concluded,  and  I  concur,  that  this  is  an 
inappropriate  function  for  the  Administrative  Office  to  perform, 
and  we  respectfully  request  that  you  delete  us  from  the  bill. 

The  Administrative  Office  is  the  support  entity  for  the 
Judicial  Branch  (except  for  the  Supreme  Court)  that  basically 
provides  support  services  needed  by  the  Branch,  including  support 
of  25  committees  of  the  Judicial  Conference  as  well  as  the 
Conference  itself.   As  a  part  of  the  Judicial  Branch  of 
government,  the  Administrative  Office  historically,  with  only  one 
exception  that  I  am  aware  of,  has  performed  support  functions  for 
and  within  the  Judicial  Branch. 

As  I  am  sure  the  Committee  is  aware,  the  Administrative 
Office,  on  a  voluntary  basis,  has  provided  administrative  support 
to  Independent  Counsels  for  several  years.   This  was  carried  out 
under  an  agreement  between  subordinates  of  my  predecessor  and  the 
Justice  Department.   I  am  sure  this  agreement  was  entered  into  in 
an  effort  to  accommodate  the  Justice  Department  and  provide  a 
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temporary  service.   However,  in  practice,  it  has  not  worked  well 
at  all,  especially  in  recent  years. 

The  Administrative  Office  is  caught  in  a  "Catch  22" 
position.   First,  we  have  no  authority  whatsoever  to  enforce 
compliance  with  Federal  laws  and  Executive  Branch  regulations  as 
they  apply  to  Independent  Counsels  on  such  matters  as  payment  for 
hotel  accommodations,  per  diem,  first-class  travel,  contract 
laws,  personnel  regulations,  accounting  procedures,  and  aif  array 
of  other  regulatory  requirements.  Yet,  the  General  Accounting 
Office  recently  issued  a  report  on  the  Independent  Counsel 
progreun  which  criticized  the  Administrative  Office  for  not 
enforcing  the  laws  and  regulations,  even  though  we  have  no  lawful 
power  to  enforce  them. 

We  have  taken  a  series  of  steps  to  correct  the 
administrative  deficiencies  cited  in  the  GAO  report.   But  the 
fundamental  problem  is  that  the  Independent  Counsels  are  not 
answerable  to  the  Administrative  Office  and  cannot  be  compelled 
to  follow  any  guidance  we  might  give  them.   Yet,  we  are  expected 
to  issue  checks  and  to  keep  the  balamces  and  the  Independent 
Counsels  are  completely  free  to  ignore  any  questions  that  we 
might  raise. 
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We  are  concerned  that  the  proposal  to  involve  a  Judicial 
Branch  entity,  the  Administrative  Office,  in  a  typically 
Executive  Branch  function,  prosecutions,  at  the  very  least  rubs 
up  against  traditional  notions  of  separation  of  powers  between 
the  branches.   It  is  not  ny  role  to  rule  on  the  constitutionality 
of  the  proposal,  but  it  is  my  duty  to  bring  to  this  Conmittee's 
attention  what  appears  to  be  a  substantial  augmentation  to  the 
traditional  role  of  the  Administrative  Office.   This  issue  has 
been  raised  with  the  Judicial  Conference,  whose  Executive 
Committee  —  which  acts  on  behalf  of  the  Conference  between 
sessions  —  strongly  opposed  this  proposed  role  for  the 
Administrative  Office.   The  resolution,  unanimously  adopted  by 
the  Executive  Committee,  reads: 

RESOLVED:   that  the  mission  of  the  Administrative 
Office  of  the  United  States  Courts  and  its  component 
units  is  incompatible  with  responsibilities  for,  or 
activities  in  support  of  prosecutorial  functions  of 
government  such  as  those  of  Independent  Counsels,  and 
that  any  such  prosecutorial  entity  that  currently 
exists,  or  that  is  created  by  the  Congress,  should  not 
rely  on  the  Administrative  Office  or  any  of  its 
component  parts  for  administrative  functions,  policy 
guidance,  review  or  any  other  ongoing  or  intermittent 
support . 
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In  addition  to  the  possible  constitutional  issues  raised  by 
Section  3(a)(2)  and  (3),  there  are  several  serious  administrative 
difficulties  with  the  Administrative  Office's  providing  support 
to  the  Independent  Counsels.   First,  statutes,  regulations, 
policies  and  procedures  of  the  Executive  Branch  differ  in 
significant  ways  from  those  of  the  Judicial  Branch.   Our  staff 
are  not  experts  on  Executive  Branch  regulations  and  it  is  costly 
to  require  them  to  be  trained  to  apply  two  sets  of  laws  and 
regulations.   Second,  the  Administrative  Office  has  no  meSns  of 
enforcing  compliance  with  the  applicable  regulations.   It  cannot 
supervise,  regulate,  or  compel  compliance  with  law  and 
regulations  by  the  Independent  Counsels.   Finally,  even  if  the 
legislation  is  revised  to  place  more  responsibility  and 
accountability  with  the  Office  of  the  Independent  Counsel  itself, 
there  is  no  way,  short  of  establishing  an  ongoing,  independent 
support  unit,  to  build  in  the  needed  internal  controls  within 
each  Office  of  Independent  Counsel. 

We  recognize  that  the  Office  of  Independent  Counsel  is  a 
constitutional  anomaly,  ill-suited  to  report  in  the  usual  fashion 
to  any  of  the  three  branches  of  government.   Because  of  this,  you 
may  wish  to  consider  creating  a  small  independent  agency  or 
office  to  service  the  Independent  Counsels.   Alternatively,  the 
legislation  could  provide  for  the  rendering  of  administrative 
support  services  through  GAO,  or  through  GSA's  External  Services 
Program.  • 
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In  summary,  the  Judicial  Conference  and  the  Administrative 
Office  remain  opposed  to  this  one  aspect  of  the  proposed 
legislation.   Aside  from  the  problem  of  intermingling 
prosecutorial  and  judicial  support  functions,  our  concern  is  that 
the  Administrative  Office's  primary  mission  to  serve  the 
Judiciary  is  compromised  by  being  placed  between  competing  or 
conflicting  entitles  of  the  two  political  branches  of  government. 
The  Administrative  Office's  role  to  serve  the  Judicial  Branch 
should  not  be  diminished  or  diverted. 

Thank  you  again  for  the  opportunity  to  express  my  views  and 
the  views  of  the  Judicial  Conference  of  the  United  States. 
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Mr,  Bryant.  The  Chair  recognizes  itself  for  5  minutes. 

Your  office  has  been  administering  this  or  performing  this  ad- 
ministrative function  since  the  first  day,  if  I  am  not  mistaken, 
since  1978,  when  this  statute  was  first  enacted,  isn't  that  right? 

Mr.  Mecham.  Probably  the  second  day.  I  think  the  early  1980's 
is  when  we  first  got  involved  with  it. 

Going  over  the  records,  I  don't  think  we  were  involved  in  it  until 
about  1982  or  1983. 

Mr.  Bryant.  Well,  it's  not  possible  to  listen  to  your  remarks 
without  observing  that,  as  far  as  we  can  tell,  you  all  have  been  per- 
fectly happy  to  perform  this  function  until  the  GAO  issued  some 
criticism  of  you  recently. 

I  am  not  aware  of  any  complaint,  prior  to  that  time,  ever  having 
been  sent  up  to  the  Hill  about  your  role  in  this. 

Mr.  Mecham.  Yes,  sir.  I  think  that's  a  fair  statement  but  I  would 
add  to  it  also  the  fact  that  there  has  been  a  great  deal  of  political 
fire-play  going  on  here.  We  have  been  caught  in  the  middle  of  that 
and  we  didn't  relish  that  especially  and  felt  that  that  was  com- 
promising my  role  to  serve  the  judiciary. 

Our  job  is  to  serve  the  judges,  not  the  prosecutors  or  the  execu- 
tive branch,  and  so,  yes,  I  would  say  the  General  Accounting  Office 
report  was  one  of  the  factors.  The  other  is  just  a  sense  that  we 
don't  belong  in  that  political  arena. 

Mr.  Bryant.  Well,  I'm  not  too  sure  I  understand  why  you — I 
don't  want  the  judiciary  in  the  political  arena  or  even  an  agency 
of  the  judiciary,  which  you  are,  but  it's  not  occurred  to  me  until 
your  comments  this  morning  that  it  is  a  political  arena. 

In  effect  you  guys  are  managing  funds  for  people  that  have  been 
assigned  to  a  job  by  the  special  prosecutor  statute. 

Mr.  Mecham.  We  have  been  requested  by  various  groups  of  Con- 
gress and  media  to  divulge  all  sorts  of  information  on  records  and 
materials  of  the  Independent  Counsel  which  we  try  to  maintain 
confidential. 

We  have  been  condemned  when  we  have  not  revealed  it  and  in 
one  instance,  when  by  mistake  some  was  revealed,  we  were  at- 
tacked for  doing  that  and  then  we  were  sort  of  held  up  as  not  doing 
our  job  by  the  General  Accounting  Office,  so  yes,  I  don't  like  the 
heat  I  guess. 

We  don't  have  quite  the  ability  you  Members  of  Congress  have 
to  deal  with  this  sort  of  thing. 

Mr.  Bryant.  I  was  going  to  say  that  being  condemned  and  at- 
tacked and  held  up  as  not  doing  a  good  job  is  a  pretty  common  ex- 
perience for  us.  It's  hard  for  us  to  develop  too  much  sympathy. 

Mr.  Frank.  And  they  don't  have  to  run. 

Mr.  Mecham.  Just  for  cover,  Mr.  Frank. 

Mr.  Bryant.  The  provision  that  you  referred  to  in  subsection  2 
specifically  states  what  the  rules  are  with  regard  to  disclosure. 
You'll  not  have  any  ambiguity  about  that  if  Chairman  Brooks's  bill 
passes,  wouldn't  you  agree? 

Mr.  Mecham.  Yes,  I  think  it  does.  Whether  or  not  we  are  in  a 
position  to  keep  that  statutory  directive  may  be  another  thing  be- 
cause we  don't  have  FBI  clearance.  We  can't  guarantee  security. 
We  have  got  GS-4  or  -5  clerks  and  we  don't  clear  our  people  with 
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the  idea  that  they  are  supposed  to  keep  sealed  records  or  not  di- 
vulge the  material. 

That  goes  all  the  way  up  through  the  organization.  I  think  it 
would  impose  a  very  substantial  added  cost  and  burden  on  us.  Ob- 
viously if  you  tell  us  that  is  what  we  must  do,  we'll  do  it,  but  we 
are  not  particularly  eager  to  do  that. 

The  second  problem  is  the  rules  and  regulations  differ  between 
the  judicial  branch  and  the  executive  branch.  Our  people  are  ex- 
perts on  the  judiciary  and  some  of  the  things  that  the  General  Ac- 
counting Office  faulted  us  for  were  interpreting  and  reviewing  ac- 
tions for  Independent  Counsels  the  same  way  that  they  are  for  ju- 
diciary employees.  This  wasn't  accurate  apparently  for  the  execu- 
tive branch  employees.  So  I've  got  to  have  my  staff  become  experts 
now  on  the  executive  branch  statutes,  regulations,  rules,  and  poli- 
cies solely  because  of  this  very  limited  responsibility.  Again  it  is  a 
burden  we  would  not  aspire  to. 

Mr.  Bryant.  Well,  now  insofar  as  I  know,  you  all  have  done  a 
fine  job  with  the  court  system.  I  regret  these  hearings  only  allow 
us  to  focus  on  things  that  are  complaints,  but  you  referred  to  what 
the  GAO  criticized  you  for.  Specifically  they  found  that  the  Office 
had  initially  charged  more  than  $2.4  million  in  payroll  expendi- 
tures to  the  wrong  Independent  Counsel,  which  appears  to  me  just 
to  be  a  matter  of  administrative  error  as  opposed  to  anything  fun- 
damentally wrong  with  assigning  this  to  you. 

Mr.  Mecham.  I  tried  to  acknowledge  in  my  statement  that  we  do 
not  claim  a  purity  and  virtue  on  all  matters  and  some  of  those 
criticisms  are  legitimate. 

I  must  say  that,  yes,  it  did  happen  that  the  changes  were  not  ap- 
plied to  the  correct  Independent  Counsel  Office.  However,  the  total 
account  was  the  same.  We  swiftly  corrected  that. 

We  provided  a  detailed  response  to  Mr.  Bowsher  on  November  24 
on  that  issue  and  all  the  other  weaknesses  the  GAO  found  in  their 
audit.  Where  we  wished  to  disagree  with  them,  we  disagreed  in  our 
response. 

Since  then  we  have  provided  a  similar  detailed  report  of  Feb- 
ruary 19  to  Mr.  Alan  Mandell,  Assistant  Director  of  the  General 
Accounting  Office,  indicating  the  progress  we  are  making  on  each 
of  these  criticisms,  and  I  would  be  happy  to  submit  them  for  your 
files  or  for  your  record  or  whatever  you  would  wish  to  have  us  do. 

Mr.  Bryant.  I  didn't  intend  to  inquire  into  the  details  of  the 
criticisms  in  order  to  focus  on  them  but  to  point  out  that  it  ap- 
peared to  me  that  what  the  criticisms  were  was  simply  related  to 
accounting  mistakes  but  don't  relate  to  any  problem  with  the  fun- 
damental notion  of  having  your  agency  carry  out  this  job. 

Mr.  Mecham.  Well,  perhaps  not,  but  there  is  criticism,  for  exam- 
ple, in  the  procurement  area. 

We  have  felt  free  to  advise  Independent  Counsels  on  procure- 
ment matters  and  they  have  chosen  at  times  to  ignore  us.  We  don't 
have  any  authority  to  force  them  to  follow  our  advice  but  the  (Gen- 
eral Accounting  Office  says  we  should  have  somehow  stopped  them 
from  doing  what  we  advised  against,  so  nowadays  I  am  just  send- 
ing letters  to  the  General  Accounting  Office  to  say,  "OK,^  here's  a 
problem — ^you  tell  us  what  we  are  supposed  to  do  with  it"  because 
there  are  no  standards  in  the  law.  Tnere  are  no  standards  any- 
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where  other  than  those  used  by  the  Justice  Department  which  my 
staff  are  not  trained  in. 

The  General  Accounting  Office  has  vetted  standards  after  the 
fact  and  has  asked  us  to  apply  them.  Now  they  found  some  weak- 
nesses in  our  organization  and  we  are  trying  to  correct  those,  but 
they  have  endeavored  to  impose  standards  retroactively  on  us  that 
no  one  ever  told  us  existed  before  and  I  think  that's  sort  of  an  un- 
fair thing  to  do. 

Mr.  Bryant.  Well,  I  think  it  is  a  fair  defense  on  your  part.  I  am 
certainly  willing  to  offer  you  the  forum  to  make  that  defense. 

The  question  for  us  is  though  once  we  set  standards  as  this  stat- 
ute attempts  to  do,  are  you  or  are  you  not  still  the  proper  agency 
for  carrying  out  this  task? 

Mr.  Mecham.  I  would  say  not,  for  the  reasons  I  said. 

Mr.  Bryant.  My  time  has  expired.  I  recognize  the  gentleman 
from  Pennsylvania  for  5  minutes. 

Mr.  Gekas.  I  thank  the  Chair  and  following  up  on  some  of  the 
assertions  of  that  GAO  report,  are  you  saying,  sir,  that  on  competi- 
tive bidding  that  normally  follows  procurement  procedures  that  you 
had  no  aumorization  or  any  guidelines  to  compel  the  Independent 
Counsel  to  submit  that  for  oids  and  that  kind  of  thing,  or  that  you 
yourself  would  be  submitting  it  to  bids? 

Mr.  Mecham.  We  were  not  in  a  position  to  compel  them  to  do 
anything  either  on  contracts  or  hiring  or  hotels  or  per  diem  or  any- 
thing else. 

We  did  feel  we  had  a  responsibility  to  be  of  assistance  and  to  try 
to  help  them  do  their  own  work,  and  I  must  say  we  were  told  from 
the  start  that  the  whole  idea  of  Independent  Counsel  means  that 
we  were  not  supposed  to  compel  them  to  do  anything,  so  we  did  not 
have  authority  to  exercise,  nor  did  we  attempt  to. 

Sometimes  our  recommendations  were  not  followed.  Most  times 
they  were.  Sometimes  they  were  followed  a  bit  late,  but  the  prob- 
lem we  had  with  the  General  Accounting  Office  is  that  they  gave 
us  some  sort  of  a  random  blast  for  not  applying  recently  deter- 
mined standards  both  in  the  past  and  currently.  We  felt  that  was 
a  bit  unfair  to  us.  I  also  note  the  fact  that  the  General  Accounting 
Office  by  statute  was  required  to  audit  the  Independent  Counsel 
starting  in  1987  twice  a  year  and  never  did  it.  So  had  they  even 
auditea  them  one  time  in  1987,  they  would  have  been  able  then  to 
give  us  some  of  the  guidance  they  now  retroactively  wgmt  to  impose 
on  us  in  1992. 

I  just  find  a  fundamental  element  of  unfairness  in  that  process. 
It  would  have  been  very  helpful  to  have  them  in  the  battle  from 
the  beginning  instead  of  trying  to  kill  the  wounded  after  the  battle 
is  over  when  they  had  a  statutory  responsibility  to  do  those  audits 
and  they  didn't  do  them. 

We  would  have  loved  to  have  had  some  guidance  from  them  be- 
cause the  statute  was  silent.  Justice  was  silent,  and  it  would  have 
been  nice  to  have  the  GAO,  which  is  a  good  organization,  give  us 
some  guidance. 

Mr.  Gekas.  Can  I  ask,  any  request  that  Independent  Counsel 
made  of  whatever  proportion  or  how  much  money  was  involved 
would  just  be  routinely  honored  by  you  because  you  felt  you  had 
no  authority  to  question  it? 
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Mr.  Mecham.  Not  routinely  honored.  If  there  was  a  question,  we 
would  raise  it,  and  most  of  the  times 

Mr.  Gekas.  What  kind  of  questions  would  you  raise,  on  what 
kind  of  issues? 

Mr.  Mecham.  Well,  certainly  sole-source  contracting  would  be  an 
example  or  per  diem  or  first-class  air  travel.  In  those  cases  how- 
ever, in  the  last  case  our  General  Counsel  felt  that  this  was  appro- 
priate. Although  we  raised  the  question,  he  felt  that  first-class 
travel  under  certain  instances  was  appropriate,  but  those  are  the 
kinds  of  things — vouchers,  expense  accounts,  hiring  practices. 

Mr.  Gekas.  And  there  was  no  monetary,  no  cap  on  the  amount 
that  they  could  request  or  the  amount  that  you  could  authorize? 

Mr.  Mecham.  Well,  as  I  read  the  statute,  it  was  a  permanent, 
indefinite  appropriation.  I  am  trying  to  remember.  If  there  were 
limits,  they  were  largely  imposed  by  Congress  and  I  am  not  aware 
of  any  financial  limits,  and  we  were  expected,  of  course,  to  follow 
Federal  executive  branch  guidelines  and  standard  and  we  did  try 
to  do  that  even  though  we  are  not  experts  in  it. 

For  the  most  part,  I  think  it  worked  pretty  well.  I  think  most  of 
the  counsels  did  pretty  well,  but  there  were  episodes  here  and 
there,  which  the  General  Accounting  Office  correctly  pointed  out, 
where  they  did  not  follow  those  guidelines  and  the  GAO  got  after 
us  because  the  Independent  Counsels  did  not  follow  the  guidelines 
and  said  somehow  we  were  supposed  to,  I  guess,  police  them  and 
compel  them  to  do  it,  although  we  didn't  have  the  authority  to  do 
that. 

Mr.  Gekas.  On  another  incidental  portion  of  your  work,  when  the 
three-judge  panel  undertakes  to  select  and  appoint  Independent 
Counsel,  is  there  any  involvement  from  your  office  in  the  extra  ex- 
penses there 

Mr.  Mecham.  No. 

Mr.  Gekas  [continuing].  Or  just  for  that  function  or  if  they're  al- 
ready serving? 

Mr.  Mecham.  Only  after  that  point  do  our  expenses — we  are  not 
involved  in  that  process  at  all. 

That  is  the  division  or  counsel  as  you  called  it.  That  is  their  re- 
sponsibility to  make  the  appointment  pursuant  to  law,  but  at  that 
point  the  Justice  Department  will  notify  us.  They  have  the  legal  re- 
sponsibility to  provide  the  support  we  have  provided — please  let  me 
emphasize  this  again — our  support  to  Independent  Counsels  is 
based  on  a  voluntary  agreement. 

We  are  not  compelled  to  do  this.  We  did  it  back  in  1984  and  the 
chairman  correctly  pointed  out  that  when  we  have  been  burned  the 
last  2  years,  we  kind  of  lost  our  ardor  for  the  project. 

Mr.  Gekas.  I  have  no  further  questions. 

Mr.  Bryant.  The  gentleman  from  Massachusetts. 

Mr.  Frank.  I  sympathize  with  your  characterization.  I  think  the 
GAO  pointed  the  wrong  finger  to  some  extent  at  you  and  I  think 
your  point  about  retroactive  standards  is  a  fair  one. 

It  is  clear  that's  what  happens  when  you  legislate.  Not  eveiy- 
thing  occurs  to  you  all  at  once  and  we  make  mistakes.  We  made 
a  mistake  by  underprescribing  standards  in  this  case  and  I  think 
part  of  the  problem  was  and  while  I  admire  overall  the  work  that 
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Judge  Walsh  did,  I  do  think  that  they  erred  in,  they  made  a  mis- 
take that  people  make  sometimes. 

For  all  the  criticisms  of  our  perks,  people  in  the  private  sector 
at  certain  levels  live  much  better  than  people  in  the  public  sector 
and  it  appears  to  be  Judge  Walsh's  problem  was  they  forgot  they 
were  moving  into  the  public  sector.  They  seemed  to  be  living  at  a 
standard  that  was  more  appropriate  to  the  private  sector  and  if  you 
are  using  your  own  monev,  that  is  more  appropriate,  so  I  think 
they  did  make  some  mistakes  there  and  you  should  not  have  been 
blamed  for  them. 

We  can  correct  that.  As  the  chairman  of  the  subcommittee  has 
pointed  out,  the  bill  that  the  chairman  has  introduced,  that  he  and 
I  cosponsored,  we  provide  those  standards. 

As  you  have  read  the  bill,  do  you  think  the  standards  are  too  im- 
precise? Do  you  need  more  specificity  in  those  standards? 

Mr.  Mecham.  Well,  basically,  as  I  read  the  statute  just  on  the 
administrative  aspect  of  it 

Mr.  Frank.  The  new  one. 

Mr.  Mecham.  As  I  recall,  it  says  provide — what  is  it — guidance, 
and  I'd  have  to  dig  out  the  statute  here. 

Mr.  Frank.  Well,  let  me  put  it  this  way.  If  you  think  that  that 
needs  to  be  given  more 

Mr.  Mecham.  Support  and  guidance. 

Mr.  Frank.  If  you  think  it  needs  to  be  given  more  specificity  as 
to  your  authority  to  tell  them  that  they  are  doing  something  they 
shouldn't  be  doing  or  they  can  save  money,  I  would  be  glad  to  lis- 
ten to  that. 

Mr.  Mecham.  Well,  first  of  all,  we  would  hope  you  would  ask 
someone  else  to  do  the  job. 

Mr.  Frank.  I  understand  that. 

Mr.  Mecham.  And  I  understand  what  you  are  asking  me.  I  have 
no  problem  with  the  support  part  about  it. 

Mr.  Frank.  OK. 

Mr.  Mecham.  I  think,  you  know,  there's  sort  of  a  history  on  that, 
but  the  guidance  element  eludes  me. 

We  still  have  no  authority  and  I  am  not  sure  we  should  have  au- 
thority or  otherwise  the  Independent  Counsels  may  not  be  truly 
independent,  but  that's  a  pretty  imprecise  standard  for  somebody 
who  has  got  to  decide  whether  a  particular  voucher  ought  to  be  ap- 
proved or  a  sole-source  contract  should  not  be  let. 

Mr.  Frank.  I  understand,  and  what  we  are  looking  for  is  to  im- 
prove it.  I  have  to  say,  and  this  has  occurred  to  me  a  lot  these 
days,  I  accept  much  of  what  you  say  about  why  you  are  not  the 
ideal  administering  agency  but  I  think  we  have  to  be  guided  here 
by  the  wisdom  of  a  philosopher  who  was  a  contemporary  of  Judge 
MacKinnon,  and  there  are  of  course  few  people  who  can  say  that — 
Henny  Youngman,  who  is  of  course  also  a  relative  of  the  counsel 
of  the  committee  who  sits  behind  me. 

The  question,  of  course,  was  how  is  your  spouse?  And  the  answer 
is — compared  to  what? 

When  we  evaluate  your  ability  to  perform  this  function  and  your 
suitability,  the  question  compared  to  what  comes  to  mind,  and  I  re- 
gret to  tell  you  that  you  are  at  this  point  considerably  in  the  lead, 
as  I  do  that  calculation.  If  you  have  another  contender,  I  would  be 


30 

glad  to  listen  to  it  but  that's  the  problem,  so  therefore  my  advice 
to  you  would  be  while  you  have  every  right  to  maintain  your  objec- 
tion to  taking  on  the  function,  given  the  possibility  that  you  might 
get  it  anyway,  if  there  are  ways  in  which  you  can  suggest  we  can 
improve  it,  that  will  not  prejudice  your  right  to  object  to  it,  and  I 
think  we'd  be  very  clear  about  that. 

You  have  an  absolute  right  to  say  you  don't  think  you  should  do 
this  and  no  one  should  criticize  you  for  voicing  that  opinion  and  I 
don't  think  your  offering  suggestions  about  how  to  do  it  should  be 
used  against  you  in  that  sense.  There's  no  inconsistency,  but  I 
think  uiat's  where  we  are  because  we  do  need  some  entity  to  do 
the  administering,  especially  since  I  think  we  were  guilty,  we,  the 
Congress,  in  not  providing  enough  rules  and  guidelines  and  I  think 
yfQ  do — the  bill  that  the  chjiirman  has,  some  of  these  were  sugges- 
tions of  the  ranking  minority  member.  I  think  the  bill  that  we  are 
talking  about  now  plugs  some  of  those  gaps  and  so  someone  is 
going  to  have  to  administer  them. 

Mr.  Mecham.  May  I  comment,  Mr.  Chairman? 

Mr.  Frank.  Sure. 

Mr.  Mecham.  First  of  all,  it's  really  gratifying  to  be  viewed  as 
slightly  better  by  this  body,  or  at  least  by  you,  than  the  General 
Accounting  Office  views  us.  That's  a  very  plus  and  worth  coming 
here  today  just  for  that. 

The  other  thing,  with  respect  to  other  possibilities,  one  might  be 
to  set  up  a  small,  independent  office  to  support  Independent  Coun- 
sels. There's  certainly  ample  authority  for  that  and  ample  prece- 
dent for  that  in  the  Federal  Grovemment.  I  can  think  of  a  whole 
slew  of  them — Office  of  Special  Counsel,  and  8  or  10  others.  It 
could  be  a  group  that  could  expand  or  contract  as  needed.  Perhaps 
the  staff  could  be  hired  on  some  sort  of  when-actually-employed 
basis,  depending  on  the  workload  of  the  Independent  Counsel,  how 
many  there  are,  et  cetera.  When  you  have  got  five  or  six  major 
ones,  that's  a  bigger  workload.  That  would  be  one  possibility. 

Another  possibility  would  be  for  the  General  Accounting  Office  it- 
self, to  do  the  job  as  an  arm  of  Congress.  I  take  it  that  there  is 
a  definite  aversion  to  having  it  in  the  executive  branch.  I  know 
that  arrangements  had  been  made  for  GSA  to  handle  administra- 
tive support  for  Mr.  DiGenova  to  assist  him  in  his  new  responsibil- 
ity, but  I  gather  from  members  of  the  committee  and  the  Senate 
as  well,  he  didn't  like  it  in  the  executive  branch  so  we  agreed  to 
take  it  on  anyway. 

We're  doing  that  but  that  would  be  another  possibility. 

Another  one  might  be  the  division  of  the  three  judges  in  the  D.C. 
circuit  that  appoints  the  Independent  Counsels.  Maybe  you  could 
have  the  D.C.  Circuit  Clerk's  Office  take  it  on.  I  don^t  think  that's 
as  good  as  the  others  but 

Mr.  Frank.  Part  of  what  you  were  talking  about  were  kind  of 
separation  of  powers  considerations. 

Mr.  Mecham.  That's  why  I  said  it  may  not  be  as  good. 

Mr.  Frank  That  would  apply  equally  to  the  D.C.  circuit  as  to 
you. 

Mr.  Mecham.  Right,  in  great  part. 

There  is  of  course  the  Supreme  Court  decision  that  upholds  at 
least  the  judges'  participation  in  this  in  the  Morrison  case. 


31 

Mr.  Frank.  Yes,  and  if  the  judges'  participation  is  constitutional, 
yours  is — all  right,  thank  you,  Mr.  Chairman. 

Mr.  Bryant.  The  Chair  recognizes  the  gentleman  from  Min- 
nesota. 

Mr.  Ramstad.  I  don't  have  any  questions  of  this  witness,  Mr. 
Chairman. 

Mr.  Bryant.  The  gentleman  from  South  Carolina. 

Mr.  Gk)ODLATTE.  Virginia,  you  mean. 

Mr.  Bryant.  Virginia,  excuse  me. 

Mr.  GrOODLATTE.  I  have  no  question,  Mr.  Chairman. 

Mr.  Bryant.  Mr.  Mecham,  thank  you  very  much  for  being  here 
today. 

Mr.  Mecham.  Thank  you. 

Mr.  Bryant.  We  appreciate  it  and  we  will  take  your  rec- 
ommendations under  advisement. 

Mr.  Mecham.  Thank  you. 

Mr.  Bryant.  At  this  time  the  Chair  would  invite  to  the  witness 
table  our  next  panel  of  witnesses.  Prof.  Samuel  Dash,  on  behalf  of 
the  American  Bar  Association;  and  attorneys  Richard  Hibey,  Ter- 
rence  O'Donnell,  and  Tom  Wilson. 

Fm  grateful  to  all  of  you  for  being  here  today. 

Let  me  remind  all  the  witnesses  that,  without  objection,  your 
written  statements  will  be  made  part  of  the  record  of  this  hearing 
and  let  me  also  remind  you  that  we  are  anxious  to  hear  your  views 
about  the  Independent  Counsel  statutes,  about  ways  in  which  it 
might  be  modified  to  make  it  better,  or  if  you  are  completely  op- 
posed to  it,  that  opinion  as  well,  but  we  are  not  here  to  relitigate 
any  of  the  cases  involving  any  of  the  Independent  Counsel  of  the 
past  or  the  present  and  would  urge  the  members  to  make  ref- 
erences to  those  cases  only  insofar  as  is  necessary  to  make  a  point 
about  whether  we  ought  to  reauthorize  this  statute. 

Mr.  Ramstad.  Mr.  Chairman,  may  I  just  interject?  Are  we  devi- 
ating from  the  agenda  that 

Mr.  Bryant.  I  think  you  have  the  older  agenda. 

Mr.  Ramstad.  We  have  a  different  agenda. 

Mr.  Bryant.  This  is  an  updated  agenda.  The  same  witnesses  are 
here.  In  fact,  I  think  there  may  be  a  couple  that  dropped  off  but 
let  me  see  this  agenda. 

Mr.  Ramstad.  Thank  you. 

Mr.  Bryant.  Professor  Dash,  if  you'll  proceed.  We're  glad  to  have 
you  here. 

STATEMENT  OF  SAMUEL  DASH,  PROFESSOR,  GEORGETOWN 
UNIVERSITY  LAW  CENTER,  ON  BEHALF  OF  THE  AMERICAN  BAR 
ASSOCIATION 

Mr.  Dash.  Thank  you,  Mr.  Chairman.  It's  an  honor  to  be  here 
again  before  this  committee,  as  I  have  in  the  past,  and  particularly 
to  represent  the  American  Bar  Association,  who  from  the  very  be- 
ginning of  the  Independent  Counsel  legislation  has  strongly  sup- 
ported this  legislation  as  essential  to  maintain  the  integrity  of  Fed- 
eral law  enforcement. 

I  believe  that  it's  so  important  that  this  committee  should  be 
commended  that  it  has  taken  up  both  by  introducing  the  bill  and 
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by  holding  these  hearings  so  early  in  this  session  of  the  new  Con- 
gress. 

It  is  particularly  appropriate  that  you  should  be  having  this 
hearing  and  that  this  legislation  should  be  enacted  in  the  year 
1993. 

The  year  1993  constitutes  the  20th  anniversary  of  the  Senate 
Watergate  hearings,  which  really  did  become  the  beginning  of 
pointing  the  finger  to  the  need  for  having  independent  prosecutors 
where  you  have  a  direct  conflict  of  interest  for  the  Attorney  Gen- 
eral or  the  Department  of  Justice  where  charges  of  Federal  crime 
are  aimed  at  high  executive  branch  officials,  such  as  the  President 
of  the  United  States,  the  Vice  President,  and  Cabinet  officials. 

It  also  marks  the  20th  anniversary  of  the  Saturday  Night  Mas- 
sacre, where  President  Nixon  forced  the  firing  of  Special  Prosecutor 
Cox  because  he  was  doing  his  job  too  well,  and  I  want  to  briefly 
allude  to  whether  or  not  that  kind  of  a  special  prosecutor  can  work 
today  although  it  did  work  very  well  during  Watergate. 

I  have  been  accused  sometimes  of  having  some  paternal  relation- 
ship to  this  legislation,  and  I'm  certainly  willing  to  accept  that  be- 
cause I  think  mis  is  a  child  that  I'm  proud  of 

This  legislation  has  been  important  for  the  period  since  1978,  it 
has  worked  well,  and  it  deserves  to  be  reenacted.  In  the  past  two 
periods  of  reauthorization,  the  Department  of  Justice  and  officials 
of  the  administration,  including  the  Attorney  General,  have  con- 
sistently objected  to  this  legislation,  complaining  that  it  insults  and 
demeans  the  integrity  of  the  Department  of  Justice  and  dem- 
onstrates distrust  in  their  ability  to  do  their  job. 

I  believe  that  they  misunderstand  the  function  of  this  legislation. 
There  is  no  effort  in  this  legislation  to  demean  anybody's  character 
or  to  in  any  way  deny  that  a  competent  Attorney  Greneral  and  offi- 
cials of  the  Department  of  Justice  can  effectively  enforce  the  Fed- 
eral criminal  law. 

This  statute  really  is  limited  to  very  rare  cases.  I  think  we  all 
agree — the  Congress  agrees  and  certainly  the  Senate  Watergate 
Committee  in  making  this  recommendation  agreed — ^that  Federal 
law  enforcement  ought  to  be  the  exclusive  responsibility  of  the  De- 
partment of  Justice  and  the  Attorney  General. 

It's  only  on  those  rare  occasions,  as  Congressman  Frank  pointed 
out,  where  the  persons  who  are  charged  with  Federal  criminal  of- 
fenses are  really  people  who  are  colleagues  and  in  the  administra- 
tion of  the  Attorney  General  where  the  conflict  of  interest  is  great. 

Now,  that  doesn't  mean,  by  the  way,  that  an  honorable  Attorney 
General  wouldn't  have  either  the  integrity  or  the  guts  to  prosecute 
a  Cabinet  official  or  investigate  the  President  of  the  United  States. 
There  are  cases  where  I  think  we'd  all  agree  that  didn't  happen, 
and  where  many  Attorneys  General  in  that  situation  would  not. 
But  we  have  a  government  of  law,  a  rule  of  law,  not  of  man,  and 
even  in  situations  where  we've  had  outstanding  Attorneys  General, 
and  I  speak  of  Attorney  General  Levy  during  the  Ford  administra- 
tion, the  former  president  of  the  University  of  Chicago.  I  think  no 
one  doubted  his  integrity  or  his  courage.  But  nevertheless,  we  don't 
pass  laws  in  this  country  with  regard  to  individual  members  of  the 
Government  or  the  Attorney  General;  we  pass  laws  so  that  our  rule 
of  law  and  our  constitutional  government  works. 
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I  think  we  saw,  particularly  in  the  Saturday  Night  Massacre 
where  it  was  so  important  that  Federal  law  enforcement  work  and 
that  the  people  of  America  have  confidence  in  the  enforcement  of 
the  Federal  law,  that  you  do  not  put  that  responsibility  in  the 
hands  of  a  government  official  who  does  have  that  conflict,  not  only 
because  you  may  fear  that  he  may  not  carry  out  that  responsibility, 
but  because  the  public  won't  have  confidence  in  it,  because  in  our 
system  of  justice,  what  we  want  is  that  justice  not  only  be  fair  and 
objective,  but  that  it  be  perceived  to  be  fair  and  objective. 

I  think  that  we  have  had  occasion  in  this  country,  particularly 
during  the  life  of  this  Independent  Counsel  legislation,  where  some 
very  controversial  issues  have  arisen  regarding  the  Attorney  Gren- 
eral  himself.  We  had  two  Independent  Counsel  who  were  appointed 
to  investigate  former  Attorney  General  Meese.  In  both  cases,  those 
Independent  Counsel  came  to  the  conclusion  that  there  should  be 
no  prosecution  initiated.  Remarkably,  neither  in  the  media  nor  in 
any  public  discussion  was  that  decision  in  any  way  challenged. 

Imagine  if  the  Department  of  Justice  of  the  United  States,  which 
Attorney  General  Meese  headed,  had  investigated  and  came  to  the 
same  conclusion,  and  perhaps  a  correct  conclusion,  imagine  the 
cries  of  coverup  and  whitewash  that  would  occur.  And  that  is  what 
really  sunders  the  confidence  and  the  belief  in  the  integrity  of  our 
justice  system. 

So  I  would  believe  that  and  I  really  think  that  any  Attorney  Gen- 
eral should  welcome  this  legislation  because  it  really  takes  them  ofF 
the  hook,  it  removes  the  tremendous  political  pressures  against 
him. 

An  honorable  Attorney  General,  knowing  that  a  decision  not  to 
prosecute  will  hold  him  suspect  in  the  public's  eye,  unfortunately 
may  lean  over  backward  and  act  unfairly  in  cases  in  bringing  pros- 
ecution, where  an  Independent  Counsel  would  be  able  to  do  so 
without  any  kind  of  criticism  whatsoever. 

When  we  looked  at  the  Independent  Counsel  legislation  and  who 
have  held  this  job  and  what  has  happened  over  the  past  years  since 
1978,  in  most  cases  Independent  Counsel  who  have  been  given  the 
charge  to  investigate  Federal  wrongdoing  by  high  executive  officials 
have  taken  a  fairly  short  time  to  look  into  it  and  have  reported 
that  there  wasn't  a  basis  for  prosecution. 

This  has  not  been  an  act  which  has  appointed  people  who  saw 
their  charge  to  go  after  people,  to  get  people  as  has  been  the  com- 
plaint; most  Independent  Coimsel  have  actually  objectively  and 
fairly  found  that  there  was  no  basis  for  prosecution  and  have  done 
it  by  winning  the  confidence  of  the  American  people. 

We  have  had  much  of  the  complaint  now  where  you  have  an 
Independent  Counsel  who  has  gone  forward,  and  I  think  that  much 
of  that  complaint  has  been  unfounded. 

This  hearing  is  also  substantially  different  from  the  one  held  be- 
fore this  committee  in  September  1992.  Then  the  Attorney  CJen- 
eral's  representative  appeared  and  opposed  reauthorization  of  the 
Independent  Counsel  provision.  Today,  at  this  hearing,  the  Clinton 
administration  has  not  sent  a  representative  to  oppose  the  legisla- 
tion. It's  appropriate  for  the  Clinton  administration  to  await  the 
confirmation  of  their  Attorney  General. 
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Now,  I  can't  speak  for  the  Clinton  administration,  but  I  certainly 
can  report  that  President  Clinton  strongly  supports  this  legislation. 
I  know  it  as  a  member  of  a  Special  Committee  on  Watergate  Re- 
form. 

Every  4  years,  those  of  us  who  have  had  some  responsibility  in 
the  Watergate  investigations  and  in  the  Iran-Contra  investigations 
form  a  committee  and  we  pose  questions  to  the  Presidential  can- 
didates. One  of  those  questions  is  what  they  think  of  or  whether 
they  support  the  Independent  Counsel  legislation.  Candidate  Clin- 
ton reported  to  us  that  he  very  strongly  supports  this  legislation, 
and  therefore,  I  think,  in  that  capacity,  I  C£in  report  his  support. 

Another  significant  difference  in  this  bill  for  reenactment  is  that 
it  is  introduced  by  a  committee  that  has  majority  Democratic  mem- 
bership, although  I  understand  that  the  Republicans  on  the  com- 
mittee are  also  supporting  the  bill.  However,  this  is  a  Democratic 
administration.  There  often  has  been  a  complaint  that  the  only 
time  this  legislation  has  really  been  introduced  by  Congfress  is  by 
a  Democratic  Congress  to  impose  it  on  a  Republican  administra- 
tion. Here  we  don't  have  that.  We  didn't  have  that,  by  the  way,  in 
1978,  and  President  Carter  sent  a  message  to  the  Congress  that  he 
strongly  supported  the  legislation. 

All  of  the  reasons,  all  of  the  reasons  why  this  legislation  was  con- 
sidered essential  to  the  rule  of  law  and  constitutional  government 
in  1978  remain  just  as  strong  and  persuasive  today.  As  I  said,  the 
Attorney  General  and  the  Department  of  Justice  are  in  a  clear  con- 
flict of  interest  where  charges  are  made  against  high  executive 
branch  officials. 

Also,  this  legislation,  because  of  the  nature  of  that  conflict,  is  not 
aimed  personally  at  the  Attorney  General  of  the  Department  of 
Justice;  it's  aimed  at  at  least  effecting  the  appearance  of  justice, 
the  appeartmce  of  objectivity,  and  to  get  the  confidence  of  the  pub- 
lic. 

There  has  been  a  recommendation  that  we  don't  need  this  legis- 
lation. Why  don't  we  rely  on  what  happened  during  Watergate? 
Why  don't  we  just  let  the  Attorney  General  appoint  a  special  pros- 
ecutor? It  worked  well  then.  Why  shouldn't  it  work  now? 

I  would  suggest  to  the  committee,  in  fact  direct  the  committee 
that  that  was  a  unique  situation,  particularly  the  kind  of  person 
who  was  Attorney  General  at  the  time,  who  was  Elliot  Richardson. 
He,  during  his  confirmation,  committed  himself  to  appoint  a  special 
counsel. 

In  addition,  the  uniqueness  of  the  Watergate  hearings  that  sen- 
sitized the  American  public  brought  a  tremendous  response  by  the 
public,  a  unique  response — unprecedented — when  Cox  was  fired.  I 
don't  think  we  can  look  today  to  that  as  a  model  of  what  would 
happen  if  you  had  a  special  counsel  appointed  by  the  Attorney  Gren- 
eral,  whetner  he  would  be  perceived  to  be  independent. 

I  do  want  to  support  all  of  the  provisions  of  the  bill  as  amended. 
I  think  that  the  reauthorization  failed  last  time  primarily  because 
of  certain  perceived  abuses.  I  personally  don't  think  that  those 
abuses  were  real.  They  came  in  generally  two  areas.  One  was  un- 
limited spending,  unaccountability  as  to  spending,  and  one  was 
unaccountability  as  to  even  tenure  in  office.  Generally, 
unaccountability. 
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But  I  think  if  you  look  at  the  facts,  that  what  the  Independent 
Counsel  in  the  Iran-Contra  investigation  was  doing  was  not  dif- 
ferent than  what  the  Department  of  Justice  would  have  done  or  the 
Attorney  General.  They  too,  where  they  have  targeted  major  and 
complex  investigations  and  prosecutions,  have  spent  as  much 
money,  if  not  more,  in  their  investigations  and  have  taken  the 
same  time.  I  think  when  you  are  dealing  with  complex  investiga- 
tions like  the  Iran-Contra  investigation,  it  will  do  that.  But  the  im- 
portant thing  is  this  is  a  perceived  abuse,  and  I  think  it's  a  well 
widely  perceived  abuse,  and  therefore  it  calls  for  the  kinds  of 
amendments,  both  fiscal  controls  and  tenure  controls,  that  this  bill, 
H.R.  811,  imposes. 

I  want  to  address  just  one  of  them  and  conclude,  and  I  think  that 
you  may  want  to  reconsider  it.  That  is  that  you  are  making  the 
compensation  of  the  employees  of  the  Independent  Counsel  com- 
parable to  the  employees  in  the  U.S.  attorney's  ofiRce. 

Ordinarily,  that  would  be  logical.  The  point  is  the  difference  be- 
tween the  U.S.  attorney's  office  and  the  Independent  Counsel  is  the 
U.S.  attorney's  office  is  an  ongoing  office.  An  employee  or  a  lawyer 
who  gets  a  job  there  is  having  a  long-time  job,  and  it's  career  build- 
ing; whereas  the  Independent  Counsel  has  to  come  out  running. 
He's  got  to  appoint  his  staff  very  quickly;  he  has  to  get  experienced 
trial  lawyers  without  the  luxury  of  being  able  to  train  them.  Most 
of  these  lawyers  will  have  been  graduates  of  the  U.S.  attorney's  of- 
fice and  in  jobs  with  higher  pay. 

If  you  require  the  Independent  Counsel  to  pick  his  young  lawyers 
and  investigators  from  the  same  group  that  the  U.S.  attorney  has 
to  do,  you'll  get  inexperienced  people,  you'll  get  people  who  won't 
have  tne  kind  of  judgment  and  trial  background  that  is  needed, 
and  it  may  cost  you  more  in  the  long  nm. 

It  seems  to  me  that  experienced  trial  lawyers  with  the  kind  of 
judgment  they  have  could  make  much  speedier  judgments  on 
whether  prosecution  should  begin  or  not;  whereas  inexperienced 
lawyers  may  take  a  much  longer  time  and  increase  the  budget  and 
the  spending. 

I  want  to  conclude,  Mr.  Chairman,  by  again  commending  the 
committee  for  bringing  this  legislation  so  early  in  the  session  before 
us. 

As  I've  done  in  prior  testimony,  I  want  to  recall  for  all  of  us  the 
extraordinary  public  service  of  the  late  Senator  Sam  J.  Ervin  in  the 
Watergate  investigation  and  hearings.  If  he  were  here  now,  and  I 
so  wish  he  were,  he  would  be  telling  you  far  more  eloquently  than 
I  can  ever  do  how  urgent  this  legislation  is  for  our  country  and  why 
it  must  be  enacted  now. 

Thank  you. 

Mr.  Bryant.  Thank  you.  Professor  Dash. 

[The  prepared  statement  of  Mr.  Dash  follows:] 
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Prepared  Statement  of  Samuel  Dash,  Professor,  Georgetown 
University  Law  Center,  on  Behalf  of  the  American  Bar 
Association 

Mr.  Chaiman  and  Members  of  the  Subconunittee: 

My  name  is  Samuel  Dash  and  I  am  a  professor  of  law  at 
Georgetown  University  Law  Center,  Washington,  D.C.   In  my 
appearance  here  today  I  am   representing  the  American  Bar 
Association  and  its  President,  J.  Michael  McHilliams,  to  respond 
to  your  kind  invitation  to  present  testimony  and  to  convey  the 
American  Bztr  Association's  views  in  favor  of  the  reenactment  of 
the  independent  counsel  provisions  of  the  Ethics  in  Government 
Act. 

By  way  of  personal  background,  from  February,  1973  to 
September  1974,  I  served  as  Chief  Counsel  and  Staff  Director  of 
the  U.  S.  Senate  Select  Committee  on  Presidential  Campaign 
Activities,  popularly  knovm  as  the  Senate  Watergate  Committee. 
The  independent  counsel  legislation  derives  from  the  very  first 
recommendation  of  the  Final  Report  of  the  Senate  Watergate 
Committee.   I  have  also  served  as  Chairman  of  the  Criminal 
Justice  Section  of  the  ABA  and  as  a  member  of  the  ABA's  Standing 
Committee  on  Ethics  and  Professional  Responsibility.   I  also 
served  in  the  Criminal  Division  of  the  U.S.  Department  of 
Justice  and  as  District  Attorney  of  Philadelphia,  Pennsylvania. 
Since  the  original  enactment  of  the  independent  counsel 
provisions  in  1978,  the  ABA  has  maintained  its  involvement  with 
the  subject.   For  the  last  fifteen  years,  special  committees  and 
representatives  of  the  ABA  have  issued  detailed  reports  on  this 
subject,  proposed  and  lobbied  for  specific  legislation, 
testified  before  Congressional  committees,  monitored 
developments  under  the  resulting  legislation,  and  filed  briefs 
in  lower  federal  courts  as  well  as  the  Supreme  Court  in  support 
of  the  independent  counsel  law. 
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Based  on  this  extensive  involvement  with  the  subject,  the 
ABA  is  convinced  that  it  is  imperative  for  the  administration  of 
justice  and  the  continued  public  confidence  in  the  fairness  of 
our  system  of  justice  that  Congress  reenact  the  independent 
counsel  provisions  of  the  Ethics  in  Government  Act.   Our  studies 
also  convince  us  that,  despite  recent  attacks  from  certain 
quarters  on  independent  counsel  and  their  investigations,  the 
basic  mechanism  of  the  independent  counsel  law  is  soundly 
conceived  and  has  functioned  effectively  since  its  passage  in 
1978  and  its  reenactment  in  1982  and  1987. 

Before  addressing  the  few  modifications  we  recommend,  I 
believe  it  would  be  helpful  to  describe  the  development  of  the 
ABA'S  position  and  our  perception  of  the  implementation  of  the 
independent  counsel  provisions  over  the  life  of  the  legislation. 

A.   Original  ABA  Proposal 

Since  its  founding  in  the  nineteenth  century,  the  ABA, 
the  leading  spokesperson  for  the  organized  bar  in  the  United 
States,  has  been  committed  to  promoting  the  fair  and  evenhanded 
administration  of  justice  throughout  the  nation.   (ABA 
Constitution  §  1.2).   The  Association  believes,  as  stated  in  its 
Standards  Relating  to  the  Prosecution  Function,  that  to  preserve 
the  public's  confidence  in  the  administration  of  criminal 
justice,  a  prosecutor  "should  avoid  the  appearance  or  reality  of 
a  conflict  of  interest  with  respect  to  official  duties." 
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Thus,  in  1973,  in  the  wake  of  Watergate,  the  ABA 
undertook  to  "explore  ways  to  make   the  law  enforcement  agencies 
professionally  independent  legal  arms  of  the  government  by 
insulating  them  from  partisan  influences."   A  seven-member 
committee  studied  the  subject  exhaustively  for  over  two  years 
and  in  1976  produced  a  detailed  analysis  of  issues  entitled 
Preventing  Improper  Influence  on  Federal  Law  Enforcement 
Agencies.     Contained  within  the  report  were  20 
recommendations,  all  of  which  were  adopted  as  official 
Association  policy.   A  central  recommendation  was  that  Congress 
should  enact  legislation  authorizing  the  appointment  of  a 
temporary  special  prosecutor  by  a  special  court  under  carefully 
defined  circumstances  and  standards.   The  report  and  resolution 
made  clear  that  the  mechanism  would  only  be  invoked  in 
extraordinary  circumstances. 

The  ABA  recognized  that  the  principal  prosecutorial 
function  of  the  federal  government  must  always  rest  in  the 
Department  of  Justice.   As  the  report  stated,  "(p]rimary 
responsibility  for  assuring  the  impartial  administration  of 


1   American  Bar  Association  Report,  Preventing  Improper 
Influence  on  Federal  Law  Enforcement  Agencies  (1976),  reprinted 
in  part  in  Watergate  Reorganization  and  Reform  Act  of  1975; 
Hearings  on  S.  495  and  S.  2036  Before  the  Senate  Committee  on 
Government  Operations.  Part  2.  94th  Cong.,  1st  Sess.  259-378 
(1976) . 
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justice  shall  reside  in  the  attorney  general."   But  in 

extraordinary  cases,  where  the  conduct  of  high  ranking  Executive 

Branch  officials  appointed  by  and  serving  at  the  pleasure  of  the 

President  is  involved,  a  separate  mechanism  is  needed.   The 

Supreme  Court,  in  Humphrey's  Executor  v.  United  States.  295  U.S. 

602,  629  (1935),  stated  that. 

One  who  holds  his  office  during  the  pleasure 
of  another,  cannot  be  depended  upon  to 
maintain  an  attitude  of  independence  against 
the  latter's  will. 

As  Professor  Archibald  Cox  testified  before  this  Committee  in 
1975: 

The  pressures,  the  divided  loyalty  are  too 
much  for  any  man,  and  as  honorable  and 
conscientious  as  any  individual  might  be, 
the  public  could  never  feel  entirely  easy 
about  the  vigor  and  thoroughness  with  which 
the  investigation  was  pursued.   Some  outside 
person  is  absolutely  essential. 

Our  Association  suggested  that  a  triggering  mechanism  be 
created  which  would  permit  the  appointment  of  a  special 
prosecutor  in  circumstances  when  conflicts  of  interest, 
implications  of  partiality  or  the  appearance  of  professional 
impropriety  would  make  it  inappropriate  for  a  lawyer  within  the 
Department  of  Justice  to  handle  the  matter. 

Congress  adopted  just  such  an  approach  in  its  enactment 
of  the  special  prosecutor  (later  independent  counsel)  provisions 
of  the  Ethics  in  Government  Act  of  1978,  and  the  experience 
under  the  Act  has  amply  demonstrated  the  wisdom  of  this 
approach. 
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B.   Implementation  of  the  Independent  Counsel  Provisions 
Contrary  to  the  complaints  of  critics  that  the  indepen- 
dent counsel  provisions  will  invariably  lead  to  prosecutorial 
abuse,  the  overall  picture  of  this  lav  has  been  one  of 
restraint.   In  the  14  years  of  this  statute,  we  are  only  aware 
of  the  appointment  of  11  independent  counsel.   This  record  shows 
that  the  statute  has  served  the  purpose  for  which  it  was  created 
in  providing  a  means  of  handling  exceptional  cases  in  a  manner 
free  of  conflict  but  not  causing  this  extraordinary  mechanism  to 
be  utilized  excessively  or  routinely. 

The  results  of  these  investigations  also  demonstrate  the 
virtues  of  the  statute.   In  the  majority  of  cases,  the 
independent  counsel  has  decided  not  to  prosecute.   However, 
because  the  counsel  has  been  independent  of  the  agency  or 
individual  investigated,  the  public  has  been  willing  to  accept 
these  declination  decisions  regarding  high  level  public 
officials  as  credible  and  free  of  any  political  taint.   As  one 
newspaper  editorial  noted,  the  independent  counsel  law  "is  an 
effective  mechanism  not  only  when  an  official  is  indicted  and 
tried  but  also  when  he  is  cleared  of  wrongdoing,  since 
absolution  from  a  completely  independent  investigator  is  far 

more  persuasive  to  the  public  than  a  clean  bill  of  health 

2 

bestowed  by  a  cabinet  colleague." 


2   New  Charges  Against  Mr.  Pierce.  Washington  Post,  July  26, 
1990,  at  A26. 
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In  fact,  it  can  be  argued  that  this  process  has  been  most 
useful  over  the  years  to  the  targets  against  whom  informal 
complaints  or  charges  have  been  lodged.   For  example,  when 
Attorney  General-designate  Edwin  Meese  faced  charges  at  his 
confirmation  hearings  that  he  had  profited  from  his  office  as 
counselor  to  the  President,  Mr.  Meese  himself  asked  that  an 
independent  counsel  be  appointed  in  his  case  "because  there  must 
be  a  comprehensive  inquiry  that  will  examine  the  facts  and  make 
public  the  truth.  ""^  When  independent  counsel  Jacob  Stein 
declined  to  bring  any  charges  against  Mr.  Meese,  public 
confidence  in  the  integrity  of  the  appointment  process  was 
restored  and  Mr.  Meese  was  confirmed.   It  is  difficult  to 
imagine  that  public  doubts  would  have  been  similarly  allayed  by 
an  inquiry  conducted  by  staff  members  zt   the  Department  of 
Justice  investigating  their  possible  future  superior. 

Similarly,  in  the  Iran-contra  affair  it  was  Attorney 
General  Meese  and  President  Reagan  who  called  for  the 
appointment  of  an  independent  counsel  under  the  conflict  of 
interest  provision  of  the  statute.   It  is  important  to  remember 
that  because  the  individuals  initially  implicated  were  not 
covered  officials,  the  independent  counsel  statute  was  not 


3   Truth  in  Prosecution.  Washington  Post,  June  18,  1987, 
at  A22. 
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automatically  triggered  in  the  Iran-contra  affair.   Rather,  this 
was  a  volxintary  decision  by  the  Attorney  General.   In  calling 
for  the  appointment  of  the  independent  counsel.  Attorney  General 
Meese  recognized  that  public  confidence  in  the  integrity  of 
government  is  bolstered  by  the  presence  of  independent  counsel, 
as  he  announced:   "Seeking  an  independent  counsel  in  this  case 
is  consistent  with  the  President's  desire  to  insure  public 

confidence  that  all  facts  in  this  case  be  ascertained  and  acted 

4 
upon  appropriately." 

Had  President  Reagan,  facing  the  worst  crisis  of  his 

presidency,  left  the  investigation  to  the  Justice  Department, 

public  confidence  in  the  fair  administration  of  justice  might 

have  been  severely  shaken.   Attorney  General  Meese,  who  was  the 

nation's  top  law  officer,  was  a  longtime  political  advisor  and 

ally  to  the  President.   A  decision  not  to  prosecute  could  have 

been  seen  as  a  whitewash,  while  a  decision  to  prosecute  only 

lower  level  government  personnel  could  have  been  seen  as  an 

attempt  to  create  a  scapegoat.   The  call  for  an  independent 

counsel  allowed  the  Reagan  administration  to  avoid  the 

appearance  of  any  kind  of  coverup.   The  judicial  appointment  of 

an  independent  counsel  restored  credibility  to  the  criminal 

investigation  of  the  Iran-contra  affair,  and  helped  restore 

credibility  to  the  United  States  government. 


4  Attorney  General  Edwin  Meese,  News  Conference 

(Dec.  2,  1986),  in  New  York  Times,  Dec.  3,  1986,  at  All. 
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In  those  cases  where  an  independent  counsel  has  decided 
to  prosecute,  the  statute  has  also  proved  its  value.   Four 
investigations  have  led  to  indictments;  of  those  four,  two  have 
led  to  multiple  prosecutions.   For  the  most  part,  the  results 
have  been  either  guilty  pleas  or  jury  verdicts  of  guilty.   In  a 
few  celebrated  cases,  particularly  in  Iran-contra,  some 
convictions  have  been  reversed  on  legal  issues  on  appeal.   In  no 
case  have  there  been  suggestions  that  independent  counsel  lacked 
sufficient  evidence  to  substantiate  their  charges  or  that  they 
failed  to  prosecute  the  cases  in  court  in  a  fair  and 
professional  manner.   In  short,  the  prosecutions,  like  the 
declinations,  have  maintained  the  public's  confidence  in  the 
fair  and  impartial  administration  of  criminal  justice. 

The  statute  has  also  withstood  constitutional  challenge. 
In  Morrison  v.  Olson. ^  the  Supreme  Court  upheld  the  validity  of 
the  statute  in  a  7-1  decision.  As  we  argued  in  our  amicus  brief, 
"far  from  undermining  the  checks  and  balances  of  the 
constitutional  system,  the  independent  counsel  provisions  .  .  . 
serve  as  a  needed  counterweight  to  the  unfettered  ability  of  the 
President  and  the  Attorney  General  to  investigate  and  resolve 
serious  criminal  allegations  against  their  closest  political 
appointees."^   Now  —  when  the  constitutionality  of  the  statute 
has  been  overwhelmingly  affirmed  by  the  Supreme  Court  and  when 


5  487  U.S.  654  (1987) . 

6  Brief  of  American  Bar  Association  as  Amicus  Curiae  in  Support 

of  Appellant  at  27,  Morrison  v.  Olson.  487  U.S.  654  (1987) (No.  87-12' 
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polls  tell  us  that  public  confidence  in  government  is  waning  — 
is  not  the  time  to  radically  alter,  or  to  fail  to  reenact  the 
statute,  which  has  been  so  well  received  by  the  public  over  the 
last  fifteen  years. 

C.   Time  and  Cost  Factors 

One  criticism  that  has  been  leveled  at  the  independent 
counsel  statute  involves  the  seemingly  excessive  length  and  cost 
of  certain  investigations.   It  is  both  inaccurate  and  unfair  to 
use  one  or  two  investigations  as  a  paradigm  for  all 
investigations  under  the  independent  counsel  statute.   The 
length  and  expense  of  any  criminal  investigation  are  direct 
functions  of  the  complexity  of  the  case  or  series  of  cases.   It 
is  impossible  to  generalize  as  to  an  optimum  length  of  time  or  a 
cost  ceiling  for  criminal  investigations,  be  they  federal  or 
state,  because  such  investigations  are  by  nature  fact-specific. 
Some  cases  can  be  handled  expeditiously;  others  cannot.   These 
principles  apply  whether  the  criminal  investigations  are 
conducted  by  an  independent  counsel  or  by  the  Department  of 
Justice. 

Concerns  about  the  length  and  expense  of  criminal 
investigations  are  not  limited  to  those  prosecutions  brought  by 
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an  independent  counsel.   As  one  former  assistant  U.S.  Attorney 

writes: 

Similar  complaints  have  been  levied  against 
nearly  every  major  prosecution  conducted  by 
the  Justice  Department  in  the  areas  of 
political  corruption,  organized  crime,  and 
drug  trafficking.   The  costs  of  any  major 
prosecution,  including  the  use  of 
investigative  resources,  countless 
investigative  manhours,  document  production, 
and  the  like  is  staggering. 

In  the  Iran-contra  investigation,  the  office  of 
independent  counsel  has  had  to  contend  with  scores  of  witnesses 
scattered  across  the  United  States  and  the  world,  national 
security  concerns,  classification  issues  with  voluminous 
documents,  parallel  Congressional  hearings  posing  difficult 
immunity  problems  and  many  other  issues  which  tend  to  delay 
final  resolution. 

Were  such  a  series  of  cases  involving  many  potential 
targets  thoroughly  pursued  by  the  Justice  Department,  that 
investigation,  too,  would  have  significant  costs  and  be  quite 
time-consuming  for  investigation  and  litigation.   Expenditures 
by  an  independent  counsel  come  under  more  intense  scrutiny, 
however,  because,  unlike  the  budgets  of  other  law  enforcement 
agencies,  all  costs  of  staff  and  personnel  are  itemized  for  that 
one  investigation.   If  similar  costs  were  itemized  for  major 


7   Patrick  Deady,  A  Needed  "Insurance  Policy":  Defending  Special 
Prosecutors.  Legal  Times,  Feb.  22,  1988,  at  16. 


46 


Justice  Department  investigations  of  political  corruption  or 

organized  crime,  noted  one  former  assistant  U.S.  Attorney,  "the 

g 
independent  counsel  might  benefit  from  the  comparison." 

We  agree  with  that  assessment. 

Both  the  Iran-contra  and  HUD  cases  involved  widely 
publicized  allegations  of  misconduct  or  corruption  at  high 
levels  of  the  former  Reagan  Administration.   Leaving  such 
investigations  to  the  Executive  Branch  would  have  undermined 
public  confidence  in  their  neutrality  and  thoroughness. 
Instead,  as  a  result  of  the  independent  counsel,  the  public  has 
been  confident  that  the  investigations  have  tried  to  find  the 
truth,  not  cover  it  up.   We  believe  that  these  investigations 
represent  collectively  an  appropriate  use  of  time  and  resources 
commensurate  with  the  very  substantial  role  these  independent 
investigations  have  played  in  bolstering  public  confidence  in 
the  administration  of  justice  and  in  our  system  of 
governance  "by  laws,  not  men." 

In  any  event,  it  is  important  to  focus  on  the  overall 
impact  of  the  independent  counsel  provisions  and  the  conduct  of 
all  the  independent  counsel  as  a  whole,  rather  than  concentrate 
on  any  one  investigation  in  particular.   It  is  the  wisdom  and 


8   Id. 
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functions  of  the  mechanism  that  should  be  judged,  not  the 
specific  strategic  decisions  of  one  or  two  independent  counsel. 
In  our  view,  the  mechanism  has  proven  to  be  highly 
successful. 

Nevertheless,  we  have  no  serious  objections  to  most  of 
the  added  cost  controls  provided  in  Section  3  of  H.R.  811.   They 
meet  expressed  concerns,  will  promote  better  fiscal 
accountability,  and  should  be  welcomed  by  independent  counsel 
appointed  in  the  future. 

However,  Section  3  (c) ,  limiting  the  pay  of  employees  of 
the  independent  counsel  to  levels  not  to  exceed  those  payable 
for  comparable  positions  in  the  Office  of  United  States  Attorney 
for  the  District  of  Columbia,  can  create  problems  that  will 
handicap  the  independent  counsel.   The  essential  difference 
between  positions  in  the  United  States  Attorney's  office  and  in 
the  Independent  Counsel's  office  is  that  in  the  former  these 
positions  are  longer  lasting  and  career  building,  and, 
therefore,  lawyers  —  usually  at  the  beginning  of  their  careers 
—  are  willing  to  be  paid  at  these  levels. 

On  the  other  hand,  the  Independent  Counsel's  office  is  a 
temporary  office  -  limited,  realistically  under  H.R.  811,  to 
three  years.   The  independent  counsel  has  to  staff  up 
immediately  on  appointment  and  must  find  well  qualified  and 
experienced  trial  lawyers  who  do  not  have  to  be  trained.   Such 
qualified  lawyers  usually  can  be  found  in  the  litigation 
sections  of  law  firms,  earning  incomes  substantially  higher  than 
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can  be  earned  in  the  United  States  Attorney's  office.   Often 
these  lawyers  have  graduated  from  the  United  States  Attorney's 
office  to  better  paid  positions  and  cannot  be  expected  to  be 
willing  to  go  backwards. 

In  addition,  permitting  the  independent  counsel  to  hire 
such  experienced  trial  lawyers  should  result  in  reducing  costs 
rather  than  increasing  them.   These  lavryers,  because  of  their 
skills  and  professional  judgment,  can  be  expected  to  make 
speedier  discretionary  decisions  on  whether  prosecutions  should 
be  initiated  or  not.   On  the  contrary,  less-skilled  lawyers  who 
might  be  available  at  lower  levels  of  compensation,  may  cause 
the  investigation  to  be  prolonged. 

D.   Proposed  Changes  in  the  Statute 

We  continue  to  believe,  however,  that  two  changes  are 
needed  in  the  statute,  both  relating  to  the  role  of  the 
appointing  court  in  the  process.   First,  there  should  be 
judicial  review  of  the  Attorney  General's  decisions  not  to  seek 
the  appointment  of  a  special  prosecutor.   Second,  the  statute 
should  be  clarified  to  give  the  appointing  court  specific 
authority  to  expand  or  modify  the  prosecutorial  jurisdiction  of 
the  independent  counsel  once  he  or  she  is  appointed.   I  will 
address  each  proposal  in  turn. 

First,  absent  the  option  of  judicial  review  in  cases 
where  the  Attorney  General  decides  against  the  appointment  of  an 
independent  counsel,  there  is  no  way  to  assure  the  public  that 
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the  Attorney  General's  decision  itself  was  not  subject  to 
political  or  personal  pressures.   During  the  preliminary 
investigation  phase,  the  Attorney  General  has  a  large  amount  of 
discretion  to  assess  the  credibility  of  the  evidence  and  to 
terminate  an  investigation.   Although  this  discretion  is 
warranted  in  order  to  prevent  the  unfair  treatment  of 
individuals  and  to  protect  against  needless  and  costly 
investigations,  we  believe  that  there  should  be  some  offsetting 
review  by  the  court  to  ensure  that  the  Attorney  General  is 
meeting  the  standards  set  by  Congress. 

The  court  should  have  the  authority  to  review  whether  the 
Attorney  General  has  complied  with  the  standards  of  the  statute 
and  whether  there  has  been  an  abuse  of  discretion  in  declining 
to  seek  an  independent  counsel.  In  most  cases,  the  court  would 
base  its  review  on  the  report  submitted  by  the  Attorney  General 
at  the  conclusion  of  the  preliminary  investigation.   The  court 
would  also  have  the  authority  to  supplement  its  consideration  of 
the  report  by  using,  for  example,  information  from  Congress  to 
complete  its  review  of  the  Attorney  General's  decision.   In  our 
view,  the  standards  of  the  statute  are  sufficiently  clear,  and 
the  court  is  perfectly  capable  of  determining  whether  there  has 
been  compliance  with  them.   Following  its  review,  the  court 
should  be  authorized  to  take  "whatever  action  it  deem(s) 
necessary,"  including  the  appointment  of  an  independent 
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counsel  in  cases  where  the  Attorney  General  has  declined  to  do 
so.   The  court  would  not  have  the  authority  to  decide  whether  or 
not  there  should  be  a  prosecution. 

The  ABA  proposal  for  judicial  review  does  not  contemplate 
private  lawsuits  or  review  of  the  Attorney  General's  decision 
not  to  undertake  a  preliminary  investigation. 

Second,  the  ABA  believes  that  the  statute  should  be 
clarified  to  give  the  appointing  court  specific  authority  to 
expand  or  modify  the  prosecutorial  jurisdiction  of  the 
independent  counsel  once  he  or  she  is  appointed.   At  present, 
there  is  an  ambiguity  in  the  statutory  language.   Under  the 
statute,  it  is  clear  that  the  court  has  the  initial 
responsibility  to  "define  (the)  independent  counsel's 
prosecutorial  jurisdiction."   28  U.S.C.  S  593(b).   It  is  also 
clear  that  the  court  may  expand  the  jurisdiction  "upon  request 
of  the  Attorney  General  .  .  .  ."   28  U.S.C.  S  593(c).   However, 
the  statute  does  not  specifically  state  whether  the  court  can 
expand  the  jurisdiction  in  a  case  where  the  Attorney  General 
opposes  expansion. 

He  believe  that  the  intent  of  the  existing  statute  is  for 
the  court  to  possess  this  authority.   It  would  completely 
undermine  the  purpose  and  effectiveness  of  the  statute  to 
appoint  an  independent  counsel  while  simultaneously  allowing 
those  whose  potential  conflicts  of  interest  made  such  an 
appointment  necessary  to  control  and  limit  the  investigation. 
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We  ask  that  Congress  specifically  delineate  the  court's 
authority  along  these  lines. 

E.   Conclusion 

The  events  from  the  Watergate  scandal  through  the 
Iran-contra  and  HUD  affairs  demonstrate  the  continuing  need  for 
a  mechanism  to  assure  the  public  that  allegations  of  criminal 
misconduct  by  high-level  Executive  Branch  officials  will  be 
investigated  by  neutral,  independent  counsel,  who  are  free  from 
partisan  political  ties  or  pressures. 

Our  government's  legitimacy  is  based  largely  on  its 
accountability  to  the  American  people.   In  general,  the 
different  branches  of  the  federal  government  are  able  to  hold 
each  other  in  check.   However,  when  there  are  allegations  of 
misconduct  within  the  branch  which  has  the  responsibility  for 
prosecuting  such  activities,  this  accountability  has  the 
potential  to  break  down,  and,  in  doing  so,  threatens  the  very 
integrity  and  legitimacy  of  the  United  States  government. 

The  independent  counsel  law  plays  a  critical  role 
in  maintaining  this  integrity  and  accountability. 

We  urge  the  Congress  to  reenact  this  vital  law. 
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Mr.  Bryant.  If  you  all  see  me  waggling  this  gavel,  it  will  indicate 
that  you  are  at  about  5  minutes  and  I'll  be  encouraging  you  to 

wrap  up. 

Our  next  witness  is  Richard  Hibey  of  the  law  firm  of  Anderson, 
Hibey  &  Blair.  We're  glad  to  have  you  here.  Thank  you. 

STATEMENT  OF  RICHARD  A.  HIBEY,  ESQ.,  PARTNER, 
ANDERSON,  HIBEY  &  BLAIR,  WASHINGTON,  DC 

Mr.  Hibey.  Thank  you,  Mr.  Chairman. 

With  the  understanding  that  my  statement  is  also  in  the  record, 
let  me  simply  say  that  I  do  not  oppose  the  reenactment  of  an  Inde- 
pendent Counsel  law.  I'm  one  of  the  few  people  who,  notwithstand- 
ing a  bitter  experience  that  I  had  representing  Clair  George  in  the 
Iran-Contra  case,  feel  that  there  is  a  need  to  continue  having  an 
Independent  Counsel  law  on  the  books. 

My  view,  however,  colored  by  that  experience  as  well  as  the  rep- 
resentation of  others  in  other  Independent  Counsel  cases,  is  that 
we  ought  to  be  thinking  about  other  safeguards  in  proposed  legisla- 
tion that  would  address  what  I  think  are  philosophically  more  pro- 
found problems  that  the  experience  under  the  old  law  has  pre- 
sented for  us. 

I  would  argue  for  the  establishment  of  a  permanent  Office  of 
Independent  Counsel.  I  believe  that  that  should  be  done  under  the 
aegis  of  the  Public  Integrity  Section  of  the  Criminal  Division  of  the 
Department  of  Justice. 

Under  this  initiative,  an  Independent  Counsel,  who  would  be  ap- 
pointed with  advise  and  consent,  would  notify  the  Attorney  General 
of  his  intention  to  investigate  certain  matters.  If  the  Attorney  Gen- 
eral approves  this  claim  of  jurisdiction  over  a  specific  subject  mat- 
ter or  case,  then  he  goes  forward  with  his  activity,  and  if  he  does 
not,  then  he  can  apply  to  the  court.  The  court  would  decide  wheth- 
er, after  hearing  from  the  Attomev  General,  this  would  be  an  ap- 
propriate claim  for  the  Office  of  Independent  Counsel  to  make. 

I  also  am  opposed  to  any  provision  such  as  the  one  in  the  expired 
law  for  Congress  to  request  the  appointment  of  an  Independent 
Counsel.  Now,  that  comes  as  a  direct  result  of  the  experience  which 
I  have  had  in  dealing  with  what  I  consider  the  unwholesome  mjec- 
tion  of  frenzied  partisan  politics  into  specifically  the  Iran-Contra 
cases,  and  even  into  the  courtroom  itself  by  the  congressional  wit- 
nesses who  appeared  there. 

It  seems  to  me  that  this  particular  provision  of  the  old  law, 
which  calls  for  or  permits  a  congressional  request  for  the  appomt- 
ment  of  Independent  Counsel,  takes  politics,  shall  we  say,  in  the 
pejorative  sense  and  throws  it  into  the  criminal  law  process,  the  ju- 
dicial process.  I  think  that  that  is  a  very  dangerous  and,  as  far  as 
I'm  concerned,  unworkable  situation. 

With  respect  to  the  staffing  of  the  Office  of  Independent  Counsel, 
it  seems  to  me,  apropos  of  some  of  the  comments  that  Professor 
Dash  has  made  about  having  seasoned  and  experienced  trial  law- 
yers staffing  here,  that  is  clearly  a  definite  need.  In  my  view,  you 
could  draw  from  the  Office  of  Public  Integrity  such  individuals  who 
are  seasoned,  experienced  individuals  who,  once  they  are  seconded 
to  the  Office  of  Independent  Counsel  for  a  specific  case,  could  be 
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expected,  free  of  conflict  of  interest,  to  perform  their  duties  with 
honor  and  dispatch. 

I  think  also  there  ought  to  be  a  limitation  on  costs.  One  of  the 
great  harms  here  is  disproportionate  spending,  operating  as  an  im- 
petus to  indict  someone  as  a  justification  for  the  cost  of  investiga- 
tion. That  becomes,  I  think,  a  terrible  situation. 

I  know  we're  not  supposed  to  rely  heavily  on  some  of  the  experi- 
ence, but  one  need  only  recall  to  mind  that  the  costs  of  the  Iran- 
Contra  investigation  have  been  put  somewhere  between  $35  and 
$40  million  and  still  counting.  There  is  no  Office  of  Professional 
Prosecutors  anywhere  in  the  country  that  I  am  aware  of  that  would 
have  ever  justified  this  kind  of  expenditure  for  the  kinds  of  results 
that  were  achieved  or  goals  that  were  being  pursued. 

Apropos  of  the  cost  factor,  I  think  Congress  ought  to  consider  a 
provision  whereby  any  individual  who  is  targeted,  or  a  subject  or, 
if  targeted  and  indicted,  acquitted,  be  able  to  reclaim  his  legal  fees. 

The  debilitating  effect  of  going  through  one  of  these  things,  espe- 
cially where  the  targets  of  these  prosecutions  are  career  govern- 
ment servants,  is  stunning.  As  we  see  the  cases  developing  through 
the  special  division  of  the  court  of  appeals,  the  court  of  appeals 
judges  rely  heavily  on  the  language  of  the  legislative  history  of  the 
old  law  that  says  attorney's  fees  should  be  granted  only  in  rare 
cases,  and  indeed,  it  is  becoming  an  increasing  rarity  that  such  ap- 
plications are  being  honored. 

With  respect  to  the  matter  of  money  as  well,  it  seems  to  me  that 
at  criminal  trial  itself,  the  playing  field  should  be  made  level  and 
that  certain  considerations  of  expense  be  accommodated  for  the  de- 
fendant who  is  a  government  servant  and  who  is  on  trial. 

I  think  also  there  ought  to  be  time  limits  built  into  this  process. 
That,  I  think  is  a  very  difficult  thing  for  us  to  consider  in  terms 
of  affirmative  legislation.  You  can't,  for  example,  put  a  time  limit 
on  a  case,  but  I  think  you  can  put  a  time  limit  on  the  term  of  an 
Independent  Counsel,  and  if  he  hasn't  completed  his  business  with- 
in his  term,  then  the  matter  could  be  remanded  to  the  Public  Integ- 
rity Section  for  further  administration.  By  that  time,  the  case  will 
have  had  a  life  of  its  own  and  the  prospect  of  conflict  or  even  the 
appearance  of  conflict  will  have  disappeared. 

Lastly,  may  I  suggest  that  more  care  should  be  taken  in  selecting 
Independent  Counsel.  Retired  Federal  judges  are  men  of  unques- 
tioned integrity.  There's  no  question  about  that.  But  my  own  per- 
sonal view  is  I  don't  think  they  necessarily  make  ideal  Independent 
Counsel. 

Now,  retired  judges  have  typically  spent  many  years  being  nei- 
ther prosecutors  nor  defense  attorneys,  and  I  think,  at  least  based 
on  my  experience,  the  lack  of  that  kind  of  pointed  experience  is 
something  which  creates  a  problem. 

Standards  ought  to  be  developed  by  which  such  appointments  are 
made  if  the  legislation  you  are  about  to  renew  stays  with  the  ap- 
pointment provisions  of  the  old  law.  On  the  other  hand,  if  you  es- 
tablish a  permanent  office  with  an  appointment  with  advise  and 
consent,  then  there  is  no  need  to  delve  into  the  problem  of  judicial 
appointment  of  Independent  Counsel. 
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That  pretty  much  summarizes  some  of  the  recommendations  that 
I  have  based  upon  the  experiences  that  I  have  had,  both  in  the 
Iran-Contra  and  in  other  Independent  Counsel  investigations. 

Mr.  Bryant.  Thank  you  very  much,  Mr.  Hibey. 

[The  prepared  statement  of  Mr.  Hibey  follows:] 


STATEMENT  OF  RICHARD  A.  HIBEY* 

TO  THE  HOUSE  JUDICIARY  COMMITTEE 

SUBCOMMITTEE  ON  ADMINISTRATIVE  LAW  AND  GOVERNMENTAL  RELATIONS 

MARCH  3,  1993 


I  represented  Clair  George,  who  was  twice-tried  in  a 
prosecution  brought  by  Lawrence  Walsh  and  his  Office  of 
Independent  Counsel  (OIC) .   The  opinions  expressed  herein 
reflect  in  part  the  product  of  that  experience. 

The  confluence  of  a  flawed  concept  embodied  in  the 
now-expired  independent  counsel  law  and  the  prosecutor's 
philosophy  of  enforcement  resulted  in  an  abusive,  amateurish, 
arrogant,  costly  and  protracted  process  of  investigation  and 
criminal  prosecution. 

THE  CONCEPT 

It  serves  no  purpose  to  regale  the  Committee  with  examples 
of  real  or  perceived  abuses  during  the  prosecution  of  my  client 
in  the  Iran-Contra  affair,  or,  for  that  matter,  in  the 
investigation  of  conduct  during  the  tenure  of  former  HUD 
Secretary  Samuel  Pierce.   Opposing  sides  would  simply  continue 
to  disagree  about  the  meaning  of  such  episodes. 

The  real  problem  with  the  expired  independent  counsel  law 
and  its  implementation  lies  in  the  failure  to  understand  that 
its  premise  is  political.   That  political  predicate  is  lodged  in 
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the  right  of  the  Congress  to  request  the  appointment  of  an 
independent  counsel.   It  is  this  provision  that  projects  into 
the  criminal  process  the  specific  demands  of  some  but  not  most 
of  the  members  of  Congress  at  a  time  when  politics  -  in  the 
pejorative  sense  of  the  term  -  is  inseparable  from  any  wholesome 
motive  for  requesting  the  initiation  of  a  criminal 
investigation.   Nowhere  is  that  more  evident  than  in  the 
Iran-Contra  affair. 

In  the  Iran-Contra  affair,  an  outraged,  predominantly 
Democratic  Congress  was  locked  in  the  most  heated  hemispheric 
dispute  of  the  eighties  with  the  Reagan  administration:   the 
question  of  military  aid  to  the  Contras.   Indeed,  Congress 
succeeded  in  passing  a  complete  ban  on  military  aid,  the  Boland 
Amendment,  as  a  rider  to  the  reauthorization  bill  that  provided 
continued  funding  for  the  daily  operations  of  the  U.S. 
Government.   Because  of  the  use  of  a  rider.  President  Reagan 
signed  into  law  legislation  that  he  would  have  otherwise  vetoed 
if  it  had  been  presented  to  him  as  a  separate  bill. 

The  Boland  Amendment  arguably  was  violated  repeatedly. 
When  this  was  revealed.  Congressional  members  of  both  the  Senate 
and  the  House  demanded  the  initiation  of  criminal  justice 
proceedings  in  lieu  of  Congress  pursuing  impeachment  proceedings 
against  the  President  or  lesser  Executive  Branch  officials. 

Congress  insisted  on  the  criminal  prosecution  of  whomever 
might  have  been  involved  even  though  the  Boland  Amendment,  not 
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being  a  criminal  statute,  contained  no  penal  provisions.   No  one 
could  be  convicted  in  a  court  of  law  for  violating  the  Boland 
Amendment.   Violation  of  the  Boland  Amendment  nevertheless 
became  a  cornerstone  of  the  independent  counsel's  prosecution  of 
Oliver  North.   The  independent  counsel's  raison  d'etre  was  both 
publicly  and  within  his  own  ranks  perceived  to  be  the  criminal 
prosecution  of  those  who  violated  a  law  that  was  not  a  crime. 

THE  PHILOSOPHY 

The  disaster  of  this  seven-year  prosecution  was  assured  by 
the  philosophy  of  Lawrence  Walsh  himself.   He  believes  that  our 
constitutional  system  of  checks  and  balances  is  enforceable  by 
the  criminal  law.   This  is  a  stunning  proposition,  having  no 
basis  in  law  of  which  I  am  aware.   It  is  powerful  evidence  of 
Walsh's  predisposition  to  bring  criminal  prosecution  against  all 
those  involved  in  the  Iran-Contra  affair.   In  part,  it  explains 
his  obsession  with  his  central  but  wholly  unproven  belief  that 
there  was  a  massive,  orchestrated  cover-up  of  Oliver  North's 
role  in  the  resupply  of  the  Contras  —  a  cover-up  that  reached 
into  the  Oval  office.   That  is  why  Walsh  has  been  in  business 
for  seven  years.   Yet  during  all  of  this  time,  he  never  alleged, 
except  in  his  Christmas  Eve  press  conference,  and  he  has  never 
proved  the  existence  of  that  so-called  conspiracy. 

With  such  an  enforcement  philosophy,  it  became  a  simple 
theory  to  use  the  power  of  the  subpoena  to  rummage  through 
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millions  of  documents  of  various  government  agencies.   It  easily 
followed  that  career  government  employees,  who  served  the  nation 
with  great  distinction  but  who  were  without  personal  financial 
reserves  for  their  legal  representation,  would  be  haled  into 
Walsh's  office,  sometimes  more  than  two  dozen  times,  to  be 
questioned.   Nor  did  Walsh's  staff  ever  pause  to  consider  the 
propriety  of  their  continued  refusal  to  give  the  QIC's  clearance 
to  individuals  seeking  employment  elsewhere  in  the  government  or 
timely  promotion  in  the  U.S.  military  simply  because  the 
individuals  did  not  provide,  in  the  QIC's  view,  sufficient 
useful  information. 

Thus,  is  it  any  wonder  that  Qliver  North,  John  Poindexter, 
Clair  George,  Duane  Clarridge  and  Casper  Weinberger  should  be 
subjected  to  financially  debilitating  prosecutions?   Is  it  any 
surprise  that  Walsh,  with  his  unlimited  budget,  responded  to  the 
claims  of  ruin  attendant  to  defending  one's  good  name  by  saying 
that  the  putative  defendants  need  only  have  plead  guilty  and  be 
spared  the  expense? 

In  the  case  in  which  I  was  involved,  there  was  no  careful 
deliberation,  no  vetting  through  higher  authority,  leading  to 
the  decision  to  retry  Clair  George.   Retrial  of  Mr.  George  was 
based  on  nothing  more  than  a  burning  need  to  reverse  the  QIC's 
continuing  embarrassment  over  a  string  of  disappointments  in 
court.   Worse,  it  was  fueled  by  the  opinion  that  a  black  jury 
with  a  white  foreman  was  easily  persuaded  to  hang  rather  than 
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decide  the  case.   On  retrial,  the  prosecution  consequently 
systematically  excluded  whites  on  the  prospective  jury  panel, 
thereby  assuring  that  only  blacks  would  sit  in  judgment  of  Mr. 
George.   If  the  racial  identities  had  been  reversed,  as  in  the 
recent  case  of  Rep.  Ford,  the  perception  of  unfairness  resulting 
from  the  prosecutor's  use  of  peremptory  strikes  to  achieve  a 
particular  racial  composition  on  the  jury  would  have  led  to  a 
public  outcry.   Yet,  in  Mr.  George's  case,  there  was  no 
accountability  either  to  the  Attorney  General  or  the  White  House 
for  the  QIC's  engaging  in  such  maneuvering  in  the  name  of  the 
United  States. 

It  may  be  that  framers  of  the  new  independent  counsel  law 
will  determine  that  the  legislation  should  focus  on  assuring 
that  specific  cases  of  abuse  be  prevented  in  the  future.   I  am 
aware,  for  example,  of  press  accounts  of  Walsh  and  his  office 
profligately  incurring  expenses  without  appropriate  accounting 
controls.   It  has  been  reported  also  that  neither  he  nor  his 
deputy,  Craig  Gillen,  complied  with  the  District  of  Columbia's 
tax  laws.   And  there  is  also  the  serious  report  that  unnamed 
members  of  Walsh's  office  grossly  violated  national  security 
laws  concerning  the  safeguard  of  classified  documents  and  then 
covered  up  those  violations  for  several  days.   If  these 
allegations  are  tme,  criminal  prosecution  or  civil  enforcement 
proceedings  should  proceed  along  traditional  lines  of  law 
enforcement. 
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The  reality  is  that  safeguards  against  a  repetition  of 
those  alleged  irregularities  presently  under  consideration  by 
the  Subconunittee  directly  prevents  the  next  independent  counsel 
from  repeating  the  unacceptable  experience  of  the  Iran-Contra 
prosecution  process.   A  law  resurrecting  the  independent  counsel 
must  address  the  larger  questions  affecting  prosecutions,  such 
as  accountability,  duration,  cost,  and  insulation  from  the  use 
of  the  independent  counsel  to  further  the  agenda  of  one 
political  constituency  against  another. 

PROPOSED  SAFEGUARDS  IN  A  NEW  LAW 

I  would  argue  for  the  establishment  of  a  permanent  office 
of  independent  counsel  under  the  aegis  of  the  Public  Integrity 
Section  of  the  Criminal  Division  of  the  Department  of  Justice. 
Under  this  proposal,  the  initiative  to  determine  whether  to 
undertake  a  criminal  investigation  would  be  with  the  independent 
counsel.   He  would  notify  the  Attorney  General  of  his  intention 
to  investigate  a  certain  matter  and  thereby  assume  jurisdiction 
over  it.   The  Attorney  General  would  then  approve  or  disapprove 
this  action.   If  disapproved,  the  independent  counsel  may  apply 
to  an  appropriate  division  of  a  court  with  jurisdiction  to 
accept  or  reject  the  application.   The  standard  for  acceptance 
would  be  probable  cause  with  the  court  deciding  the  issue  after 
having  heard  the  Attorney  General's  position. 
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There  would  be  no  provision  for  Congress  to  request 
appointment  of  independent  counsel .   My  preference  furthermore 
is  not  to  provide  for  a  mechanism  whereby  independent  counsel 
must  formally  respond  to  any  Congressional  request  for  an 
investigation  by  that  office.   This  is  a  direct  response  to  the 
unwholesome  injection  of  frenzied  partisan  politics  into  the 
Iran-Contra  cases,  and  even  into  the  courtroom.   Congressional 
witnesses  in  both  of  Mr.  George's  trials,  with  the  exception  of 
former  Rep.  McHugh,  demonstrated  an  astonishing  partisanship  and 
disregard  for  the  judicial  process.   Thus,  I  would  affirmatively 
seek  elimination  of  a  congressional  request  mechanism  unless  the 
jurisdiction  of  the  independent  counsel  is  expanded  to  include 
the  Congress  itself. 

Staffing  of  the  office  of  independent  counsel  should  be 
with  professional  prosecutors  from  the  Public  Integrity  Section. 
Such  prosecutors  not  only  have  experience  on  which  to  draw  in 
making  judgments  whether  conduct  by  an  Executive  Branch  employee 
crosses  the  line  dividing  political  hardball  and  criminality, 
they  also  are  free  of  the  temptations  inherent  in  having  only 
one  case  to  investigate.   The  office  should  not  be  staffed  with 
individuals  who  are  prepared  for  whatever  reason  to  leave  their 
primary  employment  to  assume  a  temporary  position  that  clearly 
requires  the  highest  degree  of  professional  experience  and 
judgment.   By  this  I  am  not  suggesting  that  each  prosecutor  on 
the  Clair  George  team  joined  Walsh's  staff  for  the  wrong 
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reasons.   I  still  do  not  know  what  motivated  them.   What  is 
clear  to  me,  after  more  than  2  5  years  of  criminal  law 
experience,  is  that  these  extraordinarily  intelligent  and  very 
zealous  young  lawyers  had  no  experience  of  the  kind  necessary  to 
make  the  judgment  not  to  prosecute.   Certainly,  they  would  not 
look  to  Walsh  for  such  leadership;  since  not  only  was  he  without 
such  tested  experience,  but  his  travel  records  apparently 
reflect  that  he  spent  only  a  portion  of  his  work  week  in  the 
District  of  Columbia. 

There  must  be  a  limitation  on  costs.   I  have  no  specific 
proposal  on  this  but  the  cost  of  more  than  $40  million  spent  for 
the  results  Walsh's  office  will  claim  obviously  demand  a  more 
professional  cost-sensitive  approach  to  investigating  cases 
within  the  independent  counsel's  jurisdiction.   One  of  the  great 
harms  of  such  disproportionate  spending  is  that  the  impetus  to 
indict  someone  as  a  justification  for  the  cost  of  investigation 
becomes  overwhelming. 

Apropos  of  the  cost  factor.  Congress  should  consider  a 
provision  that  allows  anv  individual  who  is  the  subject  or 
target  of  an  independent  counsel  investigation  to  recover  his 
legal  fees  if  he  is  not  indicted,  or  if  indicted  and  acquitted, 
to  recover  his  legal  fees  as  well.   Current  decisions  by  the 
special  division  of  the  D.C.  Circuit  Court  of  Appeals  that  hears 
attorneys  fees  requests  set  an  unreasonably  high  standard  for 
the  recovery  of  such  fees.   It  might  be  that  such  a  provision 
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will  have  the  same  restraining  effect  as  an  offer  of  judgment 
has  in  civil  practice.   Indeed,  something  must  be  done  to  bring 
equity  to  what  is  otherwise  certain  financial  calamity  for  most 
people  and,  certainly,  all  career  federal  employees. 

Further  on  this  matter  of  money,  during  the  criminal  trial 
itself,  the  playing  field  should  be  made  level.   In  Mr.  George's 
second  trial,  we  had  no  money  to  pay  for  a  trial  transcript. 
The  OIC  did.   Typically,  all  government  employees  prosecuted  by 
the  independent  counsel  will  have  no  edaility  to  match  the 
prosecutor's  resources.   It  seems  only  fair  that  such  a 
defendant  should  have  the  saune  access  to  a  transcript  as  his 
prosecutors.   Accordingly,  I  recommend  that  provisions  be 
written  into  the  new  law  that  grant  to  indicted  employees 
certain  financial  accommodations  regarding  subpoena  costs, 
expert  fees,  transcript  costs  and  the  like  to  minimize  the 
burden  on  their  defenses. 

There  must  be  time  limits  built  into  this  process.   Seven 
years  for  Iran-Contra,  for  what  it  achieved,  is  absurd.   Even 
now,  the  HCTD  independent  counsel  investigation  is  stretching 
into  its  fourth  year.   Admittedly,  investigations  the 
independent  counsel  typically  conduct  take  time.   Instead  of 
imposing  a  time  limit  on  the  cases,  perhaps  the  tenure  of  the 
independent  counsel  himself  should  be  limited  to  a  certain  term. 
At  the  expiration  of  that  term,  the  investigation  would  be 
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remanded  to  the  Public  Integrity  Section  for  further 
administration . 

More  care  should  be  taken  in  selecting  an  independent 
counsel.   Retired  federal  judges  are  men  of  unquestioned 
integrity.   I  am  not  sure  they  make  ideal  independent  counsel. 
From  what  I  can  tell  of  the  present  selection  process,  no 
emphasis,  or,  perhaps,  not  enough  emphasis  is  placed  in  the  need 
for  lawyers  with  active  prosecution  or  defense  experience  to  be 
considered  for  these  appointments.   Retired  judges  have 
typically  spent  many  years  being  neither  prosecutors  nor  defense 
attorneys.   Their  perspective  as  judges  is  not  necessarily 
suited  to  the  work  of  investigation  and  prosecutorial 
determinations.   Standards  should  be  developed  by  which 
appointments  are  made.   They  need  not  be  enacted  into  law.   Of 
course,  in  a  scenario  calling  for  a  permanent  independent 
counsel,  it  may  be  that  the  appointment  process  can  be  taken 
away  from  the  judiciary  altogether  in  favor  of  an  appointment, 
with  advice  and  consent  of  the  Senate,  by  the  President. 
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Mr.  Bryant.  Our  next  witness  is  Terrence  O'Donnell  of  the  firm 
of  Williams  &  Connolly. 

STATEMENT  OF  TERRENCE  ODONNELL,  ESQ.,  WILLIAMS  & 

CONNOLLY 

Mr.  O'Donnell.  Thank  you  very  much,  Mr.  Chairman. 

I  appreciate  the  opportunity  to  testify  today  on  H.R.  811  and  I 
commend  the  committee  for  inviting  trial  lawyers  to  testify  so  that 
they  can  share  with  you  their  perspective  from  the  trenches,  from 
the  battlefield  in  terms  of  dealing  with  the  Independent  Counsel. 

While  I'm  well  aware  that  there  is  significant  legislative  momen- 
tum supporting  reenactment,  I  would  respectfully  urge  that  the 
Congress  refi'ain.  Simply  put,  in  my  view,  the  statute  is  unneces- 
sary and,  indeed,  unwise.  It  undermines  and  strains  and  confuses 
the  traditional  constitutional  roles  of  coequal  branches  of  govern- 
ment. 

Despite  laudable  efforts  to  legislate  reforms,  the  bill  still  permits 
the  creation  of  an  institution  which  is  by  its  very  nature  unac- 
countable and  uncontrollable,  an  institution  that  is  subject  to  great 
abuse  and  that  is  uniquely  alien  to  our  constitutional  system  of 
checks  and  balances. 

Over  time,  it  will  do  more  harm  than  good,  and  I  would  note 
with  great  interest  the  testimony  of  our  lead  witness  today,  who  I 
think  identified  very  succinctly  some  of  the  constitutional  problems 
that  we  face  with  respect  to  separation  of  powers  when  we  try  to 
fashion  or  create  an  institution  that  was  not  envisioned  by  the 
framers  of  the  Constitution. 

I  say  the  statute  is  unnecessary  because  in  99  percent  of  the 
cases,  the  professionals  at  the  Department  of  Justice  are  fully  capa- 
ble of  investigating  and  prosecuting  high-level  officials. 

I  say  this  based  on  my  observations  in  private  practice  in  the 
Iran-Contra  investigation  and  in  representing  witnesses  and  de- 
fendants in  other  Independent  Counsel  cases,  and  also  from  the 
perspective  of  having  served  for  2V2  years  as  Greneral  Counsel  of 
the  Department  of  Defense,  where  I've  seen  the  statute  Independ- 
ent Counsels  from  the  perspective  of  the  Government. 

To  say  that  our  Government  officials  are  not  able  to  handle  this 
duty  is  really,  in  my  view,  and  with  all  due  respect  to  Professor 
Dash,  to  question  their  integrity  and  judgment  and  professionalism 
where,  in  my  view,  there  is  no  proven  basis  to  do  so. 

I'm  ready  to  admit  and  acknowledge  and  I  think  we  all  acknowl- 
edge that  there  are  instances,  where  the  Attorney  General  cannot 
lead  the  investigation,  and  in  those  rare  instances  when  someone 
outside  Justice  is  needed,  the  Attorney  Greneral  has  ample  author- 
ity to  name  a  special  counsel  who  will  operate  within  the  executive 
branch,  but  because  of  the  appointees  reputation,  stature,  and  sig- 
nificant assurance  of  independence,  can  easily  fulfill  the  job. 

Lawyers  at  the  Department  of  Justice  are  trained  to  avoid  con- 
flicts, as  all  lawyers  are,  and  can  be  expected  to  act  accordingly. 
We  must  assume  that  our  Attorney  General  and  our  professional 
prosecutors  are  capable  of  exercising  good  judgment  and  are  capa- 
ble of  recognizing  conflicts  when  they  exist. 

The  checks  and  balances  to  oversee  their  integrity  and  judgment, 
which  were  the  checks  and  balances  envisioned  from  the  beginning 
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of  our  constitutional  experiences  are  the  vast  investigative  author- 
ity and  powers  of  Congress,  the  press,  and  ultimately  the  elector- 
ate. I  think  that's  enough. 

If,  indeed,  a  statute  is  to  be  reenacted,  what  can  be  done  to  en- 
sure that  abuses  that  have  occurred  in  the  past  do  not  recur  in  the 
future?  And  I  might  add  that  I  speak  to  this  based  on  observations 
of  Independent  Counsels  and  of  enumerated  abuses  which,  in  my 
experience,  collectively,  have  never  been  perpetrated  by  profes- 
sional prosecutors  of  tne  Department  of  Justice. 

There  are  several  provisions  that  will  improve  the  statute.  One 
is  to  require  that  the  Independent  Counsel  have  substantial  experi- 
ence in  criminal  litigation,  either  as  a  prosecutor  or  as  a  defense 
counsel,  or  preferably  both.  I  share  Mr.  Hibey's  views  about  judges 
who  have  amassed  great  experience  but  are  not  necessarily  in  a  po- 
sition by  virtue  of  a  lack  of  live  experience  to  lead  a  prosecution. 

Second,  require  that  the  Independent  Counsel  adhere  to  the  De- 
partment of  Justice,  fiscal,  personnel  travel,  administrative,  per 
diem  and  security  policies.  This  will  not  encumber  their  independ- 
ence. 

Third,  require  the  Independent  Counsel  to  adhere  to  the  maxi- 
mum extent  possible,  and  to  explain  where  deviations  are  nec- 
essary with  the  DOJ  prosecutorial  manual  and  prosecutorial  guide- 
lines. 

Fourth,  require  full  accounting  of  all  expenditures  associated 
with  each  Independent  Counsel,  including  the  vast  hidden  expenses 
that  are  present.  This  would  include  the  expenses  and  costs  of  all 
of  the  agents,  of  their  services,  of  the  DOJ  support  services  and, 
to  ensure  that  Congress  and  the  public  have  an  accurate  picture  of 
the  cost  of  an  Independent  Counsel. 

Fifth,  standards  should  be  set  for  periodic  reappointment  of  the 
Independent  Counsel.  It's  not  enough  to  say  that  the  appointment 
will  expire  in  2  or  3  years  and  that  the  court  can  reappoint.  Con- 
gress should  set  specific  standards  for  reappointment.  The  court 
should  be  required  to  consider  the  cost,  the  benefits  to  the  public, 
the  gravity  of  the  crimes  being  investigated  and  the  effect  on  the 
targets  of  the  investigation.  All  of  those  are  proper  factors  for  pros- 
ecutorial discretion  and  they  should  be  considered  at  the  time  of  re- 
appointment. 

Sixth,  legal  fees:  I  agree  with  Mr.  Hibey  on  this.  The  cost  of  deal- 
ing with  a  prosecutorial  force  that  at  one  time  numbered  32  law- 
yers and  50  agents  full  time,  I  can  tell  you,  is  immense.  Very  few 
Americans  can  afford  to  defend  themselves,  and  if  they  are  indicted 
and  subsequently  acquitted,  no  fees  and  costs  may  be  paid  under 
this  bill.  So,  this  legal  fee  issue  should  be  dealt  with  and  those  who 
are  acquitted  should  receive  their  fees. 

Finally,  I  agree  that  if  there  is  to  be  an  act — and  again,  I'm 
against  it — it  should  be  made  fully  applicable  to  Members  of  the 
House  and  Senate.  I  think  that  that  will  send  a  message  to  the 
American  public  that  there  is  equality  and  fairness  in  that  ap- 
proach. 

I  had  hoped  to  enumerate  some  of  the  abuses  that  I  have  ob- 
served. I'll  refrain  from  doing  that  because  of  time.  But  I  would 
like  to  submit  them  for  the  record. 

Mr.  Bryant.  Thank  you  very  much. 
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[The  prepared  statement  of  Mr.  O'Donnell  follows:] 

Prepared  Statement  of  Terrence  ODonnell,  Esq.,  Weliams  & 

Connolly 

Thank  you  for  inviting  me  to  testify  on  H.R.  81 1 .    While  I  am  well  aware  of  the 
significant  legislative  momentum  supporting  reenactment,  I  respectfully  urge  the 
Congress  to  refrain.    Simply  put,  the  statute  is  unnecessary.    It  undermines  and 
confuses  the  traditional  constitutional  roles  of  co-equal  branches  of  government. 
Despite  laudable  efforts  to  legislate  reforms,  the  bill  still  permits  the  creation  of  an 
institution  which  is  by  its  very  nature  unaccountable  and  uncontrollable  --  an 
institution  that  is  subject  to  great  abuse  and  that  is  uniquely  alien  to  our 
constitutional  system  of  checks  and  balances.    Over  time,  it  will  do  more  harm  than 
good. 

I  say  the  statute  is  unnecessary  because  in  99%  of  the  cases,  the 
professionals  at  the  Department  of  Justice  are  fully  capable  of  investigating  and 
prosecuting  high  level  officials.    To  say  they  are  not  is  to  question  their  integrity, 
judgment  and  professionalism  where  there  is  no  proven  basis  to  do  so.    In  those 
rare  instances  when  someone  outside  of  Justice  is  needed,  the  Attorney  General  has 
ample  authority  to  name  a  special  counsel  who  will  operate  within  the  Executive 
Branch.    Lawyers  at  the  Department  of  Justice  are  trained  to  avoid  conflicts  of 
interest  and  can  be  expected  to  act  accordingly.    We  must  assume  that  our  Attorney 
General  and  our  professional  prosecutors  are  honorable  and  capable  of  exercising 
good  judgment.    The  checks  and  balances  to  oversee  their  integrity  and  judgment 
include  the  Congress,  with  its  vast  investigative  powers,  the  press  and,  ultimately, 
the  electorate.    That  is  enough. 
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Let  me  take  you  to  the  battlefield  trenches  for  a  moment  to  share  wrth  you 
some  of  the  abuses  perpetrated  by  the  Independent  Counsel  during  the  Iran-Contra 
investigation  and  our  representation  of  Col.  North.    It  is  there  that  one  may  see 
enormous  power  run  amuck. 

Point  One  --  ready,  fire,  aim.    The  Independent  Counsel  is  staffed  with 
volunteer  prosecutors  who  join  the  hunt  for  a  crime  after  the  target  is  identified.    This 
is  not  unlike  the  vigilante  practices  of  the  old  west.    It  distorts  the  prosecutorial 
function  to  the  great  detriment  of  the  target. 

Point  Two  --  cost  is  no  limit.    The  Iran-Contra  Independent  Counsel  is  the 
largest  prosecutorial  force  ever  assembled  in  our  nation's  history.    No  cost  is  too 
great  --  no  lead  to  expensive  to  follow.    The  IC  admits  to  spending  about  $35 
million,  but  most  of  the  costs  are  hidden.    If  the  hidden  costs  are  considered,  such 
as  the  cost  of  the  legions  of  government  officials  at  DoD,  CIA,  NSA  and  State  to 
respond  to  the  independent  counsel's  insatiable  appetite  for  documents,  $100  million 
is  closer  to  the  mark.    Since  there  is  no  incentive  to  finish,  the  bureaucratic 
tendencies  to  prolong  and  dig  in  are  given  full  flower.    The  IC  takes  on  the 
trappings  of  a  permanent  agency     The  average  cost  per  criminal  defendant  in  U.S. 
Attorney  s  Offices  is  about  $10,000  --  the  Walsh  team  was  averaging  about  $2.5 
million  per  defendant! 
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Point  Three  --  the  army  assemblies.    By  our  count  70  lawyers  have  served  in 
the  Walsh  office  since  he  began  six  long  years  ago.    In  the  North  case  alone,  40  IC 
lawyers  appeared  on  the  pleadings.    More  than  50  FBI,  IRS  and  Customs  agents 
were  dispatched  around  the  globe  to  gather  evidence.    While  the  average  assistant 
U.S.  Attorney  (one  lawyer)  handles  more  than  100  cases  per  year,  the  entire  Walsh 
staff  produced  14  pleas  or  indictments  in  six  years.    And  when  the  Walsh  army  was 
deemed  inadequate,  they  brought  in  the  reserves  --  former  federal  judges  and  law 
professor  consultants  from  Harvard.  Virginia  and  Columbia.    These  numbers  give 
one  the  sense  of  the  enormous  and  disproportionate  fire  power  focused  on  a 
handful  of  individuals. 

Point  Four  -  birds  of  a  feather.    I'll  be  very  blunt  about  it;  the  makeup  of  the 
IC  team  is  highly  suspect.    The  volunteer  lawyers  tended  to  be  predominately  liberal 
and  quite  hostile  to  the  Reagan  Administration  and  its  policies.    Many  viewed  their 
service  as  a  crusade.    This  is  unprofessional  and  plainly  wrong.    There  is  no  room 
for  that  sort  of  rank  bias  in  the  prosecutorial  function. 

Point  Five  -  salaries  galore.    Youngsters  just  one  or  two  years  out  of  law 
school  were  paid  at  or  near  the  top  of  the  government  scales,  while  career 
government  lawyers  labor  for  many  years  to  reach  these  heights.    This  is  a  blatant 
and  unjustified  distortion  of  the  government  compensation  standards. 
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Point  Six  --  don't  forget  the  press.    At  the  high  water  point  the  IC  had  three 
full  time  press  aides.    They  helped  to  shape  the  story  and  engaged  in  "spin  control" 
in  the  court  house  halls  during  trial  as  if  it  were  some  sort  of  political  contest.    Why 
are  the  taxpayers  paying  for  prosecutorial  press  aides?    And  why  were  press  aides 
sitting  in  during  closed  hearings  where  the  court  considered  questions  relating  to  the 
use  of  classified  information? 

Point  Seven  --  the  microscopic  exam.    With  no  limit  on  funds  or  personnel,  no 
detail  was  too  trivial  to  escape  the  x-ray  examination  of  the  IC.    Like  a  CAT  SCAN  of 
the  human  body  every  word  and  every  document  was  scrutinized.    Col.  North's  wife 
was  called  to  the  grand  jury.    Her  sister  was  interrogated  about  how  much  it  cost  to 
feed  their  daughter's  horse.    The  North's  babysitter  and  the  teenager  who  mowed 
the  lawn  were  questioned  about  how  much  they  were  paid.    Col.  North's  minister 
was  asked  how  much  the  North  family  contributed  on  Sunday.    The  veterinarian's 
records  were  examined  to  ascertain  how  the  family  dog  "Chewy"  died.    They  even 
subpoenaed  Col.  North's  lead  attorney.  Brendan  Sullivan,  to  appear  before  the 
grand  jury. 

Point  Eight  --  find  a  crime  to  fit  the  target.    The  results  of  all  this  are 
inevitable:  there  are  going  to  be  indictments  even  if  the  theories  are  novel.    For 
example,  most  people  think  Col.  North  was  indicted  for  lying  in  sworn  testimony 
before  Congress  --  not  so.    He  was  charged  with  lying  at  a  meeting  when  he  was 
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not  under  oath  and  where  there  was  no  transcript.    If  this  theory  of  prosecution 
spreads,  we  won't  be  able  to  build  enough  jails  in  this  city  to  hold  would-be 
offenders.    Two  individuals  pled  guilty  on  tax  law  theory  that  the  Assistant  Attorney 
General  found  highly  dubious,  if  not  inappropriate.    And  what  about  the  IC's 
insistence  on  trying  to  prosecute  Col.  North  and  others  after  they  were  compelled  to 
tell  their  story  to  Congress  before  the  world's  television  audience.    We  told  the  IC 
five  years  ago  that  this  would  not  pass  constitutional  muster,  but  he  insisted  on 
going  forward,  wasting  millions  along  the  way,  only  to  find  that  he  was  wrong.    No 
professional  prosecutor  would  have  engaged  in  such  folly. 

Point  Nine  --  unjustified  targeting.    A  prosecutorial  force  of  this  size  loses  all 
perspective.    Having  recruited  this  army  (for  the  most  part  untrained)  the  need  for 
results  begins  to  override  good  judgment.    Unlike  a  U.S.  Attorney  who  must  spread 
precious  resources  over  a  wide  range  of  criminal  activity  and  exercise  prosecutorial 
discretion  to  carefully  identify  worthy  cases,  the  IC  has  no  other  cases  that  need 
attention.    The  inevitable  result:    bad  judgment  or  no  judgment  at  all  and  abject 
disregard  for  the  rights  of  the  targets  along  the  way. 

Point  Ten  ~  further  abuse.    Throughout  the  investigation,  the  IC  showed  a 
callous  destain  for  properly  classified  national  security  data  which  he  referred  to  as 
"fictional  secrets."    Finally,  the  IC  intends  to  issue  a  report  to  do  what  he  could  not 
do  in  court.    It  will  be  a  "final  shor  ~  a  mammoth  document  assessing  blame  across 
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government.    But  who  can  fight  back  --  who  can  amass  the  funds  to  rebut  such  a 
report?    What  about  reputations  and  notions  of  fairness?    And  what  about  the 
congressionally  mandated  grand  jury  secrecy  rules?    Why  should  grand  jury  material 
be  included  in  such  a  report? 

If  Congress  should  decide  to  reauthorize  the  independent  counsel  statute, 
what  can  be  done  to  reduce  the  chance  that  these  abuses  will  recur?    Remember, 
you  are  providing  all  the  authority  and  power  of  the  Attorney  General  to  a  single, 
unaccountable  individual.    There  are  several  provisions  that  will  help. 

•  Require  the  IC  have  substantial  experience  in  criminal  litigation  as  either 
a  prosecutor  or  defense  counsel. 

Require  the  IC  to  adhere  to  DoJ  fiscal  personnel,  travel,  administrative 
and  security  policies. 

•  Require  the  IC  to  adhere  to  the  maximum  extent  possible  to  the  DoJ 
prosecutorial  manual  and  guidelines. 

•  Require  full  accounting  for  aH  expenditures  associated  with  the  IC, 
including  the  cost  of  agent  services  and  DoJ  support  services,  to 
ensure  accurate  cost  records. 
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Set  standards  for  periodic  reappointment  of  the  IC.    The  court  should 
be  required  to  consider  the  cost,  the  benefits  to  the  public,  the  gravity 
of  the  crimes  being  investigated,  and  the  effects  on  the  targets  of  the 
investigation. 

And,  if  there  is  to  be  an  Act,  make  it  fully  applicable  to  members  of  the 
House  and  Senate. 
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Mr.  Bryant.  Our  next  witness  is  Tom  Wilson  of  the  firm  of 
Seyfarth,  Shaw,  Fairweather  &  Geraldson.  Thank  you  for  being 
here. 

STATEMENT  OF  THOMAS  E.  WILSON,  PARTNER,  SEYFARTH, 
SHAW,  FAIRWEATHER  &  GERALDSON 

Mr.  Wilson.  Thank  vou,  Mr.  Chairman. 

My  name  is  Tom  Wilson.  I  am  a  partner  in  the  Washington  office 
of  Seyfarth,  Shaw,  Fairweather  &  Greraldson.  I  have  prepared  a 
written  statement  and  submit  it  to  the  subcommittee,  and  I  would 
assume  that  it  would  be  made  part  of  the  record  of  the  proceeding. 

I'm  going  to  depart  from  the  text.  I  understand  that  the  Chair 
does  not  wish  to  entertain  war  stories  about  specific  examples  that 
have  occurred  arising  out  of  Independent  Counsel  cases.  I  will  tell 
you  that  my  experience,  unfortunately,  with  the  Independent  Coun- 
sel statute,  it  relates  to  Independent  Counsel  Walsh  and  the  pros- 
ecution in  connection  with  the  so-called  Iran-Contra  affair. 

I  think  the  Independent  Counsels  statute  is  a  bad  law.  And  the 
reason  I  think  it's  a  bad  law  derives  from  the  horrific  experience 
I  had  while  representing  not  only  Joe  Fernandez  who  was  in  es- 
sence a  GS-15  level  public  servant,  a  20-year  veteran  of  the  clan- 
destine service  who  had  devoted  his  life  to  the  country,  who  had 
served  in  numerous  overseas  assignments  with  great  distinctions 
and  indeed,  valor. 

For  Joe  Fernandez  to  be  brought  back  to  the  United  States  the 
way  he  was  in  January  1987  and  almost  immediatelv  put  under 
the  steely  eyed  glare  of  the  Independent  Counsel  and  be  subjected 
to  the  vast  resources  of  an  Independent  Counsel  who  seemed  deter- 
mined to  prosecute  him,  despite  all  the  underlying  facts  and  the 
implications  for  our  foreign  policy  apparatus,  for  the  intelligence 
community  and  for  the  ongoing  ability  of  this  country  effectively  to 
conduct  foreign  policv,  was  staggering. 

The  prosecution  oi  Joe  Fernandez,  for  the  reasons  that  I  indicate 
in  my  statement,  was  totally  unjustified. 

I  have  been  doing  primarily  white-collar  criminal  work  for  ap- 
proximately 10  years  now.  I  have  had  a  lot  of  dealings  with  a  great 
many  prosecutors.  And  I  can  honestly  state  that  under  the  facts 
that  were  presented  to  this  particular  Independent  Counsel  with 
respect  to  this  particular  individual,  Jose  Fernandez  would  never 
have  been  prosecuted  by  a  regular  prosecutor. 

Fernandez  was  never  accused  of  personal  venality  or  official  cor- 
ruption. He  was  accused  of  having  made  false  statements  to  an  IG 
investigator  at  CIA  and  to  two  Tower  Commission  investigators. 

These  interviews  were  extremely  informal.  In  essence  they  were 
bull  sessions.  They  sat  Fernandez  down  and  they  asked  him  ques- 
tions, very  often  unfocused.  The  interviews  by  the  people  from  the 
Tower  Commission  were  especially  informal — an  investigator  was 
the  chief  investigator  of  the  IRS;  the  other  one  was  from  ATF. 

Neither  one  of  the  Turner  Commission  had  a  clue  about  how  the 
CIA  operated;  what  the  responsibilities  of  a  chief  of  station  were; 
how  he  went  about  fulfilling  those  responsibilities;  his  chain  of 
command  and  reporting  responsibilities,  and  so  forth. 

In  that  informal  environment  there  were  some  misunderstand- 
ings that  translated  into  a  feeling  that  somehow  Fernandez  had 
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been  untruthful.  Once  that  got  to  the  Independent  Counsel  the  pur- 
suit of  this  individual  was  relentless. 

Mr,  Bryant.  Mr.  Wilson,  I  want  to  clarify  what  I  said  earlier.  I 
understand  that  you  want  to  make  a  case.  You're  probably  working 
up  to  a  case  that  this  wouldn't  have  happened  if  we  had  a  regular 
prosecutor.  My  onlv  concerns  is  there's  no  one  here  from  Mr. 
Walsh's  office  to  tell  the  other  side  of  the  story  and  I  just  don't 
want  to  have  a  one-sided  attack  on  the  way  in  which  Walsh  con- 
ducted the  investigation. 

And  to  the  extent  you  can  use  your  experience  as  an  example  for 
us  without  doing  that,  the  Chair  would  appreciate  it. 

Mr,  Wilson,  OK.  That's  fine.  And  I  don't  mind  doing  that.  It's 
just — I  think  that  what  happened  in  this  case  vis-a-vis  the  Amer- 
ican intelligence  community  is  instructive  in  that  it  shows  that 
there's  really  no  way  to  fix  this  law  because  to  the  extent  that  the 
counsel  is  independent,  he's  got  to  be  truly  independent. 

To  the  extent  he  is  independent,  he's  going  to  exercise  his  judg- 
ment pursuant  to  an  agenda  which  is  going  to  be  different  from  the 
overall  responsibilities  of  the  executive  branch  of  government.  The 
executive  branch  of  government  has  the  responsibility  of  not  only 
seeing  that  the  laws  are  enforced  but  also  for  seeing  that  the  Na- 
tion is  secure. 

Now,  when  you  have  the  Attorney  General  in  place  making  pros- 
ecutorial judgments  while  engaging  in  a  dialog  with  the  foreign  pol- 
icy apparatus  of  the  Government  and  the  intelligence  community, 
the  manner  in  which  prosecutorial  discretion  is  exercised  is  under- 
standably going  to  be  different  from  somebody  whose  sole  focus  is 
to  get  a  bunch  of  alleged  rascals  and  prosecute  them. 

In  this  case,  I  think  that  the  damage  that  was  done  to  the  Amer- 
ican intelligence  community  is  significant  and  it's  probably  lasting. 
It  changed  the  culture  of  the  clandestine  service  of  the  Agency. 

Never  before  in  the  history  of  this  country  has  anybody  in  the 
clandestine  service  at  the  field  officer  level  been  prosecuted  for  the 
way  that  he  did  his  job,  prior  to  Fernandez. 

The  Fernandez  precedent  now  is  going  to  be  kept  in  the  minds 
of  chiefs  of  station  throughout  the  world  whenever  they're  put  into 
a  situation  where  they  have  to  make  decisions  with  respect  to  a 
policy  that  may  be  unpopular  with  certain  sectors  back  home,  par- 
ticularly in  the  Congress.  Because  of  the  Fernandez  example,  they 
can  no  longer  be  sure  that  if  they  take  a  particular  action  and  it 
turns  out  badly  for  reasons  that  has  nothing  to  do  with  the  wisdom 
of  their  judgment  or  how  they  did  their  job,  they  may  be  personally 
at  risk. 

It  is  reasonable  for  this  Government  to  ask  Americans  who  serve 
the  Nation  to  risk  their  lives  for  their  country,  and  there  are  many 
Americans  who  are  willing  to  do  that.  No  government  has  the 
right,  however,  to  ask  a  public  servant  to  risk  his  personal  honor. 
And  that  is  what  the  Independent  Counsel  structure  forces  an  in- 
telligence officer  to  do;  risk  his  personal  honor.  If  our  intelligence 
officers  are  forced  to  make  a  choice  on  that  basis,  they're  going  to 
protect  their  personal  honor;  they're  going  to  stand  back.  If  they 
stand  back,  there  are  serious  potential  foreign  policy  implications 
associated  with  that. 
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The  President  basically  has  three  levers  that  he  can  pull  to  affect 
the  outcome  of  foreign  policy.  One  is  the  political-economic  lever; 
the  most  aggressive  is  the  military  lever;  and  the  middle  one  is  cov- 
ert action.  Covert  action  is  the  responsibility  of  the  intelligence 
agencies. 

To  the  extent  that  the  CIA  is  out  in  front  and  can  do  something 
that  is  lawful  under  U.S.  law  that  will  effect  an  outcome  of  a  for- 
eign policy  situation  consistent  with  U.S.  foreign  policy  interests, 
the  Nation  benefits  and  the  world  will  be  a  safer  place  if  intel- 
ligence officers  stand  back  at  the  wrong  time  because  they  feel  like 
they  are  artificially  at  risk  because  of  forces  at  work  back  home, 
the  Nation  suffers  and  world  peace  could  be  jeopardized  as  I  de- 
scribe in  my  statement  was  just  such  a  case. 

The  Independent  Counsel  mechanism  coupled  with  the 
Fernandez  precedent,  puts  U.S.  intelligence  officers  at  risk.  And 
that's  why  I  think  it's  a  bad  law. 

I  know  that  this  is  a  forum  in  which  compromise  is  the  word  of 
the  day.  But  I  submit  to  you  that  the  examples  that  I  give  are  real- 
ly uncorrectable. 

We  say  we're  not  a  government  of  men;  we're  a  government  of 
laws.  But  yet,  when  you  put  the  wrong  Independent  Counsel  in  of- 
fice at  the  wrong  place,  at  the  wrong  time,  very  bad  things  happen 
the  effects  of  which  last  a  very  long  time  after  the  Independent 
Counsel  leaves  office. 

I  think  that  has  happened  in  connection  with  Iran-Contra.  I 
think  that  there  is  a  strong,  clear  lesson  that  is  being  preached 
here  by  the  experience  gained  in  the  Fernandez  case  and  I  think 
Congress  should  heed  it.  It  should  not  reenact  the  statute.  To  the 
extent  that  it  does,  I  subscribe  to  every  one  of  the  controls  that 
were  articulated  by  Terry  O'Donnell.  I  think  that  they're  sensible 
and  wise.  But  I  don't  think  that  they  correct  the  fundamental  prob- 
lem. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Wilson  follows:] 
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Before  the 

COMMITTEE  ON  THE  JUDICIARY 

SUBCOMMITTEE  ON  ADMINISTRATIVE  LAW 

AND  GOVERNMENT  REGULATION 

of  the 

U.  S.  HOUSE  OF  REPRESENTATIVES 


HEARINGS  ON  H.R.  811,  THE 

INDEPENDENT  COUNSEL  REAUTHORIZATION  ACT  OF  1993 

(March  3,  1993) 


STATEMENT  OF  THOMAS  E.  WILSON 
OF  SEYFARTH,  SHAW,  FAIRWEATHER  &  GERALDSON 


Introduction 

Mr.  Chairman,  my  name  is  Thomas  E.  Wilson.   I  aun  a 
partner  in  the  Washington,  D.C.  office  of  Seyfarth,  Shaw, 
Fairweather  &  Geraldson.   I  come  before  the  Subcommittee  today 
to  share  with  you  my  views  concerning  H.R.  811,  the  Independent 
Counsel  Reauthorization  Act  of  1993.  My  thoughts  on  this 
legislation  are  informed  by  the  experience  I  have  gained  during 
the  six  years  that  I  have  served  as  counsel  for  Joseph  F. 
Fernandez,  the  former  CIA  Station  Chief  of  San  Jose,  Costa  Rica 
who  was  prosecuted  by  Independent  Counsel  Lawrence  E.  Walsh  in 
connection  with  the  Iran-Contra  Affair.  Based  upon  that 
experience,  I  believe  the  Independent  Counsel  Statute  was  a  bad 
law  which  should  not  be  re-enacted. 
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Congress  Should  Not  Re-enact 

the  Independent  Counsel  Statute 

Because  the  Independent  Counsel  Is 

Accountable  to  No  One 

The  Founding  Fathers  of  this  nation  conceived  of  a 
government  comprising  three  separate  branches  —  the  executive, 
the  legislature  and  the  judiciary.  Nothing  was  more 
fundamental  to  the  Framers  of  the  Federal  Constitution  than  the 
concept  that  the  powers  of  each  of  the  three  branches  of 
government  remain  separate  from  one  auiother. 

The  Independent  Counsel  Statute,  however,  created  a 
fourth  branch  of  government  which,  as  a  practical  matter,  was 
largely  unaccountable  either  to  the  other  three  branches  of 
government  or  the  political  processes  which  operate  to  make  our 
public  servants  accountable  to  the  electorate.   The  demise  of 
the  Independent  Counsel  legislation  gives  Congress  an 
opportunity  —  and,  in  my  view,  a  duty  —  to  evaluate  how  the 
law  really  operated  in  order  to  determine  whether  its 
re-enactment  is  truly  in  the  public  interest. 

Only  someone  who  has  had  experience  working  in  the 
field  of  law  enforcement  or  as  a  defense  counsel  can  appreciate 
fully  the  vast  power  and  the  immense  discretion  which  is  placed 
in  the  hands  of  prosecutors.   In  1988.  Justice  Scalia  reminded 
us  of  this  power  when  he  reflected  on  a  speech  delivered  by 
Justice  Robert  Jackson  when  he  served  as  Attorney  General  under 
President  Franklin  D.  Roosevelt.   Justice  Jackson  warned  that 
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"the  most  dangerous  power"  of  any  prosecutor  is  his  ability  to 
"choose  his  defendants"  —  that  is,  his  capacity  to  "pick 
people  that  he  thinks  he  should  get,  rather  than  cases  that 
need  to  be  prosecuted."  When  prosecutors  get  confused  and 
start  prosecuting  people  rather  than  crimes,  it  no  longer  is  "a 
question  of  discovering  the  commission  of  a  crime  and  then 
looking  for  the  man  who  has  committed  it,  it  is  a  question  of 
picking  the  man  and  then  searching  the  law  books,  or  putting 
investigators  to  work,  to  pin  some  offense  on  him.   It  is  in 
this  realm  —  in  which  the  prosecutor  picks  some  person  who  he 
dislikes  or  desires  to  embarrass,  or  selects  some  group  of 
unpopular  persons  and  then  looks  for  an  offense,  that  the 
greatest  danger  of  abuse  of  prosecuting  power  lies."  Morrison 
V.  Olson,  487  U.S.  654,  728  (1988)  (Scalia  dissenting). 

The  "sin"  of  the  Independent  Counsel  legislation  is 
that  a  pre-selected  group  of  high-ranking  government  officials 
identified  as  potential  "culprits,"  —  usually  in  a  highly 
charged  political  environment  —  have  the  full  weight  of  rhe 
federal  government  hurled  at  them  with  the  implicit 
expectations  that  the  "guilty"  will  be  "brought  to  justice. 
"[T]he  fairness  of  a  process,"  said  Scalia,  "must  be  ajudged  on 
the  basis  of  what  it  permits  to  happen,  not  what  it  produced  m 
a  particular  case."   Id.  at  731.   Well,  in  the  case  of 
Independent  Counsel  Lawrence  E.  Walsh,  what  has  been  produced 
in  connection  with  the  Iran-Contra  investigation  is  a  case 
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study  that  illuminates  the  grisly  excesses  which  the 
Independent  Counsel  process  encourages. 

The  Prosecution  of 
Joseph  F.  Fernandez 

Joe  Fernandez  is  an  unlikely  would-be  felon.   He  is  a 
husband  and  father  of  seven  children.   Before  joining  CIA,  he 
was  a  policeman  in  Dade  County,  Florida.   His  performance  had 
been  so  exemplary  that,  when  he  left,  the  police  department 
retired  his  shield.   He  joined  CIA  in  1967.   For  twenty  years 
thereafter,  he  served  with  the  distinction  in  a  series  of 
overseas  assignments  and  at  CIA  headquarters  in  Langley, 
Virginia. 

From  almost  the  moment  of  his  return  to  the  United 
States  from  Costa  Rica  in  early  1987,  Fernandez  was  pursued 
relentlessly  by  Independent  Counsel  Walsh  for  more  than  three 
years  for  allegedly  making  false  statements  to  an  officer  of 
the  CIA's  Office  of  Inspector  General  and  to  two  investigators 
from  the  Tower  Commission.   No  professional  prosecutor  would 
have  prosecuted  Fernandez: 

•    Fernandez's  alleged  false  statements  were  made  :n 
extremely  informal  sessions  where  no  formalities  were  observed 
and  where  no  transcripts  were  kept  reflecting  the  questions 
which  Fernandez  was  supposedly  asked  and  the  euiswers  which  he 
gave.   Moreover,  the  notes  of  the  CIA  IG  and  the  Tower 
Commission  officers  who  interviewed  Fernandez  directly 
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contradicted  the  charges  leveled  at  him  by  Independent  Counsel 
Walsh. 

Walsh  informed  Congress  in  April  1987  that  if 
witnesses  were  immunized  and  permitted  to  testify  in  the 
Iran-Contra  hearings,  it  would  be  impossible  later  to  prosecute 
them.   Fernandez  —  like  North,  Poindexter  and  others  — 
testified  on  Capitol  Hill  under  a  grant  of  immunity.   Walsh 
still  insisted  on  prosecuting  him  despite  the  fact  that 
transcripts  of  his  immunized  testimony  had  been  reviewed  by 
virtually  every  witness  that  Walsh  proposed  to  call  at  trial. 
As  a  consequence,  Walsh  knew  before  he  started  that  any 
prosecution  of  Fernandez  was  bound  to  fail  in  the  end. 

Walsh  knew  from  the  outset  that  any  attempt  to 
prosecute  a  CIA  Chief  of  Station  was  going  to  implicate  top 
secret  information  that  almost  certainly  would  not  be  able  to 
be  revealed  at  trial.   Regulations  promulgated  by  the  Attorney 
General  under  the  Classified  Information  Procedures  Act  req-aire 
federal  prosecutors  before  they  indict  a  defendant  to  consult 
with  the  intelligence  community  in  cases  which  implicate 
classified  information.   Walsh  was  obligated  to  follow  those 
regulations  yet  he  refused.   And  that  refusal  required  Attorney 
General  Richard  Thornburgh,  after  Fernandez  had  been  improperly 
indicted,  to  withhold  from  Fernandez  classified  information 
vital  to  his  defense,  thereby  leading  the  judge  in  the  case  to 
dismiss  the  indictment  on  the  eve  of  trial. 


81 


"    Fernandez  was  never  accused  of  personal  venality 
or  official  corruption.   In  fact,  he  was  never  even  accused  of 
having  violated  the  Boland  Amendments,  the  appropriations 
measures  which  from  time  to  time  between  1982  and  1987  placed 
restrictions  on  funding  for  the  Nicaraguan  Contras. 

The  prosecution  of  Fernandez  was  a  tragedy.   It  ruined 
the  career  of  an  able  and  dedicated  public  servant  and  left  him 
and  his  family  with  a  $1.7  million  unpaid  legal  bill.   What  is 
worse  for  this  nation,  it  radically  changed  the  culture  of  the 
CIA's  clandestine  service  by  making  an  organization  which  was 
once  bold  and  resolute,  tentative  and  uncertain.   In  fact,  the 
irresponsible  prosecution  of  Joe  Fernandez  by  Independent 
Counsel  Walsh,  and  Walsh's  manifest  indifference  to  the 
national  security  concerns  of  the  Executive  Branch  of 
government,  may  have  contributed  significantly  to  the  decision 
of  President  Bush  in  December  1989  to  launch  the  invasion  of 
Panama . 

The  Panama  Dimension 

For  years  prior  to  1989,  Presidents  Reagan  and  Bush 
had  used  every  diplomatic  and  economic  tool  available  to 
pressure  General  Manuel  A.  Noriega  to  relinquish  power  and 
leave  Panama.   Nothing  had  worked. 

During  the  summer  of  1989,  senior  representatives  of 
CIA  and  other  U.S.  intelligence  agencies  were  embroiled  in  an 
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acrimonious  debate  with  Walsh  over  whether  the  intelligence 
community  was  going  to  release  secret  information  necessary  to 
permit  the  Fernandez  case  to  go  to  trial.   In  October  1989,  as 
that  debate  was  about  to  culminate,  several  Panamanian 
nationals  informed  CIA  that  they  were  going  to  mount  a  coup 
d'etat  against  Noriega.   Normally,  the  CIA  would  have  promptly 
taken  steps  to  facilitate  the  coup  to  minimize  bloodshed  and  to 
bring  about  a  result  which  was  consistent  with  U.S.  foreign 
policy  objectives. 

That  did  not  happen.   Instead  of  stepping  forward,  CIA 
personnel  hung  back.   Executive  Order  No.  12333  expressly 
forbids  any  person  acting  for,  or  on  behalf  of,  the  United 
States  government  from  engaging  in  assassinations.   Coups  are 
messy  enterprises  in  which  the  targets  of  the  coup  sometimes 
get  killed.   If  United  States  government  representatives  were 
to  get  involved  in  the  Noriega  operation,  and  Noriega  were  to 
be  killed,  American  intelligence  officers  might  find  themselves 
like  Fernandez  in  criminal  jeopardy.   Even  though  CIA  officials 
had  not  instigated  the  coup,  and  even  though  the  plan  for  the 
coup  had  not  contemplated  that  Noriega  be  eliminated,  were 
Noriega  to  die,  the  fear  was  that  someone  in  Washington  might 
charge  that  CIA  officers  had  broken  United  States  law.   CIA 
already  had  one  field  officer  in  the  dock;  it  did  not  want  any 
more. 
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For  hours,  the  leaders  of  the  coup  held  Noriega  at 
g\anpoint.   In  Washington,  decision-makers,  many  of  whom  were 
having  to  contend  with  Walsh  over  the  Fernandez  case,  tried  to 
decide  whether,  and  to  what  extent,  the  United  States  might  be 
able  to  be  involved.   In  the  meantime,  the  United  States 
government  did  nothing  to  help  bring  the  coup  to  a  successful 
conclusion.   Eventually,  the  coup-attempt  failed  and  Noriega 
executed  as  many  of  those  who  had  been  involved  as  he  could 
find. 

Instead  of  being  deposed,  Noriega  was  emboldened.   In 
December  1989,  in  a  move  which  manifested  remarkable  hubris 
even  for  Noriega,  he  declared  war  on  the  United  States. 
President  Bush  concluded  that  the  United  States  could  tolerate 
Noriega  no  longer  and  he  ordered  the  Pansuna  invasion. 

The  existence  of  the  Independent  Counsel  Statute  and 
the  prosecution  of  Joe  Fernandez  in  a  manner  that  reflected  a 
callous  indifference  to  the  national  security  interests  of  the 
United  States  had  the  effect  of  preventing  the  American 
intelligence  commxinity  from  seizing  the  opportunity  presented 
in  October  1989  to  remove  Noriega  from  power  peacefully.   While 
Operation  Just  Cause  was  ultimately  successful,  it  cost  vast 
treasure  and  the  lives  of  23  American  servicemen  and  hundreds 
of  Panamamians. 
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Conclusion 

It  is  hard  to  imagine  a  clearer  living  example  of  the 
kind  of  prosecutorial  excesses  against  which  Justice  Robert 
Jackson  warned  us  than  the  record  which  has  been  amassed  by 
Independent  Counsel  Lawrence  E.  Walsh.   With  the  consideration 
of  H.R.  811,  Congress  has  an  opportunity  to  look  history  full 
in  the  face  and  to  learn  the  lessons  which  it  seeks  to  teach. 
Re-enactment  of  the  Independent  Counsel  Statute  is  not 
necessary.   The  very  existence  of  such  a  law  represents  a 
Congressional  vote  of  "no  confidence"  in  the  professional 
prosecutors  who  make  their  careers  in  the  Department  of 
Justice.   There  is  little  evidence  to  indicate  that  such  lack 
of  faith  in  the  established  processes  of  the  Executive  Branch 
of  government  are  justified.   Also,  in  a  situation  like 
Iran-Contra,  the  Independent  Counsel  Statute  poses  a  threat  to 
this  nation's  national  security  apparatus.   Simply  put,  it  s  a 
bad  law  which  should  not  be  re-enacted. 
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Mr.  Dash.  Mr.  Chairman,  may  I  make  a  very  brief  response,  be- 
cause I  think  I  would  like  to  clarify  something. 

Mr.  Bryant.  Cam  we  draw  it  out  of  you  in  the  course  of  question- 
ing? In  fact,  I  intended  to  defer  to  you  in  my  first  question. 

Mr.  Dash.  Well,  there  are  some  things  that  have  been  ssiid,  Mr. 
Chairman,  with  regard  to  abuses  of  prosecution,  which  I  believe 
are  not  peculiar  to  the  Independent  Counsel.  Prosecutors  abuse 
their  conduct  all  over  the  country.  And  this  room  would  not  be 
large  enough  to  house  the  defense  counsel  who  would  like  to  come 
before  this  committee  and  tell  you  what  U.S.  attorneys  have  done 
or  counsel  for  the  Department  of  Justice. 

Mr.  Bryant.  I  understand. 

Mr.  Dash.  And  I  believe  that  there's  nothing  in  the  Independent 
Counsel  Act  that  makes  this  person  necessarily  such  an  evil  per- 
son. 

He  has  the  powers  of  the  Attorney  General.  And  I  suggest  he's 
just  as  accountable  as  the  Attorney  General. 

Mr.  Bryant.  The  Chair  recognizes  himself  for  5  minutes. 

Mr.  Wilson,  when  you  said  in  the  course  of  your  testimony  there 
that  the  person  involved  in  clandestine  service  when  faced  with 
questioning  from  another  agency  is  going  to  stand  back,  what  did 
you  mean  by  that? 

Mr.  Wilson.  No.  What  I  meant  by  that,  for  example,  in  the  situ- 
ation that  occurred  in  Panama,  when  some  folks  came  to  the  Agen- 
cy representatives  down  there  and  told  them  that  they  were  going 
to  effect  a  coup  against  Noriega,  that  was  an  initiative  that  was 
completely  consistent  with  the  U.S.  foreign  policy  articulated  by 
two  American  Presidents,  Reagan  and  Bush. 

But  yet,  instead  of  jumping  into  the  situation  and  trying  as  best 
as  possible  to  facilitate  the  coup  to  reduce  the  chance  of  bloodshed 
on  the  one  hand  and  facilitate  an  outcome  consistent  with  U.S.  for- 
eign policy  on  the  other,  the  CIA  pulled  back  and  called  the  law- 
yers instead  of  doing  the  job  you  folks  appropriate  money  for  them 
to  them  to  do. 

The  individual  who  was  down  there  making  those  decisions  with 
respect  to  the  Noriega  coup  had  been  Deputy  Chief  of  the  Central 
American  Task  Force  in  Iran-Contra.  He  knew  very  well  what  was 
going  on  with  respect  to  Fernandez.  He  no  doubt  was  worried  that 
if  something  bad  went  wrong  and  Noriega  were  to  be  killed  some- 
one in  Washing^n  might  later  say  that  Executive  Order  12333 
which  explicitly  prohibits  any  U.S.  official  from  being  involved  in 
an  assassination  had  been  violated. 

The  CIA  personnel  involved  might,  like  Ferandez,  get  criminally 
prosecuted.  Because  of  the  Independent  Counsel  statute,  there  was 
no  one  in  Washington  that  could  give  CIA  the  cold  comfort  they 
needed  to  help  in  the  Noriega  coup  succeed.  And  it  failed. 

I  believe,  the  responsible  decisionmakers  could  see  in  their 
mind's  eye  what  had  happened  with  Iran-Contra.  Members  of  Con- 
gress would  call  for  an  Independent  Counsel.  An  Independent 
Counsel  would  be  appointed.  The  next  thing  you  know,  the  chief  of 
station  down  there  is  yanked  up  to  Washington  and  he's  put  under 
a  white  light.  His  career  is  ruined  and  so  on  and  so  forth.  That's 
what  I  meant. 
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Mr.  Bryant.  But  stand  back,  you  mean  he's  not  going  to  talk? 
Is  that  what  you  mean? 

Mr.  Wilson.  No.  What  he's  going  to  do  is  he's  going  to  send  a 
cable  to  Washington  saying  you  folks  up  there  take  the  responsibil- 
ity for  this.  You  give  me  very  explicit  instructions  as  to  precisely 
what  I  can  do  and  cannot  do.  And  until  I  get  those  instructions, 
I'm  prepared  to  do  nothing. 

Mr.  Bryant.  Is  that  bad? 

Mr.  Wilson.  Yes.  I  think  it  is  bad  because  you  train  these  chiefs 
of  station.  Difficult  and  fast-moving  situations  like  a  coup  cannot 
be  effectively  micromanaged  from  Washington.  Chiefs  of  station  are 
people  who  have  tremendous  experience  in  the  intelligence  busi- 
ness. You  have  to  put  them  out  there.  You  have  to  give  them  a 
broad  amount  of  discretion  within  the  framework  of  the  law  and 
you  have  to  trust  them,  Mr.  Chairman.  And  that  is  how  the  Agency 
is  most  effective. 

If  you  shackle  them  so  they  can't  make  a  move  without  checking 
with  the  front  office,  what  you've  got  is  a  bunch  of  bean  counters, 
not  intelligence  officers.  And  that's  not  a  good  thing. 

Mr.  Bryant.  But  why  is  this  not  a  proolem  with  the  Justice  De- 
partment, as  well?  I  don't  understand  why  it  would  make  any  dif- 
ference. The  career  prosecutors  in  the  Justice  Department,  many  of 
them  came  in  under  Presidents  of  different  parties  and  survived 
10,  15,  10  years.  Their  political  views  are  not  known  by  anybody 
in  particular  and  there's  no  reason  for  the  chief  of  mission  or  the 
chief  of  the  intelligence  operation  down  there  to  have  any  more 
confidence  in  someone  at  that  level  than  he  would  a  special  pros- 
ecutor. In  fact,  maybe  less  confidence. 

Mr.  Wilson.  That's  not  true,  Mr.  Chairman,  with  all  respect.  It's 
the  same  chain  of  command.  The  chief  of  station  reports  to  the  task 
force  chief,  who  reports  to  the  division  chief,  who  reports  to  the 
DDO,  who  reports  to  the  Director,  who  reports  to  the  President. 

Now,  the  person  who  works  for  the  President,  the  Attorney  Gen- 
eral, is  going  to  make  the  decisions  as  to  whether  any  misconduct 
or  criminal  conduct  has  taken  place  in  the  context  of  a  fluid  and, 
by  definition,  dangerous  situation. 

When  you're  talking  about  the  Central  Intelligence  Agency— un- 
derstand this.  We  are  sending  people  abroad  to  commit  espionage. 

Mr.  Bryant.  We  understand  that.  I'm  just  asking  if  your  com- 
ment didn't  just  make  the  best  case  for  the  special  prosecutor.  You 
in  effect  pointed  out  they're  in  the  same  chain  of  command,  which 
is  exactly  what  the  special  prosecutor  statute  is  designed  to  rem- 
edy. 

Mr.  Wilson.  They  are  in  the  same  chain  of  command.  Intel- 
ligence officers  can  only  operate  effectively  if  there  is  a  level  of  cer- 
tainty with  respect  to  the  rules  of  engagement.  So,  the  judgment 
associated  with  whether  particular  conduct  is  the  kind  of  conduct 
that  should  be  criminally  prosecuted  is  informed  by  the  foreign  pol- 
icy responsibilities  of  the  President,  the  Attorney  General  and  the 
intelligence  community  can  do  their  respective  jobs  in  ways  that 
benefit  the  Nation  as  a  whole. 

When  you  move  those  judgments  across  the  street,  as  it  were,  to 
an  Independent  Counsel,  I  submit  to  you  that  the  judgments  that 
are  being  made  run  the  risk  of  being  made  with  an  indifference  to- 
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ward  legitimate  foreign  policy  concerns  thereby  adversely  affecting 
the  interests  of  the  Nation  as  a  whole. 

Mr.  Bryant.  But  how  do  you  deal  with  the  fact  that  any  Presi- 
dent under  those  circumstances  or  his  Attorney  General  can  then 
hide  behind  what  might  appear  as  foreign^  policy  concerns,  if  not 
further  investigated,  to  avoid  prosecuting  something  which  in  fact 
would  not  jeopardize  foreign  policy  concerns  at  all,  or  even  if  they 
would,  should  be  prosecuted  anyway. 

Mr.  Wilson.  No  system  is  perfect,  Mr.  Chairman.  The  President 
lives  in  a  political  world.  To  the  extent  that  it  becomes  clear  and 
a  case  can  be  made  to  the  American  people  that  someone  has  vio- 
lated the  law  and  that  the  President  has  let  the  kind  of  conduct 
go  on  within  his  administration  which  is  untoward  and  unaccept- 
able to  the  American  electorate,  I'm  reasonably  confident  the  Amer- 
ican people  are  going  to  rise  up  and  vote  him  out  of  office. 

Mr.  Bryant.  OK 

Mr.  Wilson.  Alternatively,  to  the  extent  that  he  doesn't  the  ex- 
cesses of  the  President  are  sufficiently  extreme.  Congress  can  get 
involved  through  the  impeachment  process. 

Mr.  Bryant.  Mr.  O'Donnell,  you  mentioned  something  along  the 
same  lines  as  the  remarks  that  he  just  completed  when  you  said 
there  really  is  no  basis  to  question  the  motivations  of  any  Attorney 
Greneral.  But  I  wonder  if  both  parties  have  not  had  circumstances 
like  that. 

For  example,  it  would  be  hard  to  envision  Robert  Kennedy  being 
enthusiastic  about  a  prosecution  of  someone  who  is  very  close  to  his 
own  brother,  who  was  the  President.  And  I  think  Attorney  General 
Meese,  having  been  essentially  a  campaign  political  functionary  for 
many  years  for  President  Reagan,  rather  than  a  noted  lawyer,  it's 
pretty  hard  to  imagine  him — in  fact,  I  think  we  saw  that  he  was 
not  able  to  be  very  objective  with  regard  to  the  Reagan  administra- 
tion. 

Mr.  O'Donnell.  Mr.  Chairman,  I  agree  that  there  are  occasions 
that  arise  where  the  Attorney  General  should  not  be  conducting 
the  investigation  or  that  it  should  not  be  conducted  under  his  di- 
rect supervision.  And  the  only  thing  that  I  suggested  was  that  in 
those  cases  I  favor  the  naming  of  a  prominent  lawyer  with  litiga- 
tion experience  to  be  a  special  counsel  within  the  executive  branch 
to  conduct  the  investigation. 

And  if  such  a  person  is  "cooking  the  books,"  there  will  be  hell  to 
pay.  I  think  the  political  system  will  monitor  that.  And  while  I 
agree  with  Professor  Dash  that  most  of  the  Independent  Counsels 
have  done  a  very  fine  job,  some  clearly  have  not. 

The  problem  with  the  institution  is  that  once  you  have  one  that's 
not  doing  the  job  properly  for  whatever  reason,  then  you've  created 
a  monster.  And  there  is  no  practical  way  of  reigning  this  person  in, 
even  under  these  good  proposals  in  the  legislation  to  implement 
controls.  By  his  nature,  he  is  independent. 

And  my  view,  having  seen  abuses  which  have  driven  home  this 
position  to  me,  is  that  it's  not  worth  the  risk.  I  would  much  rather 
go  with  special  counsel  appointed  within  the  executive  branch  than 
to  have  an  Independent  Counsel  who  is  unaccountable. 

But  if  you  do  it,  I  think  you  can  put  things  in  the  statute  that 
will  help  to  lessen  the  chance  that  there'll  be  abuse.  You've  got 
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some  good  ones  in  there  now  and  I  think  some  of  the  ones  that  this 
panel  nas  mentioned  will  add  further  protection  to  the  statute. 

Mr.  Dash.  Mr.  Chairman,  if  you  raise  a  monster,  the  Attorney 
General  can  fire  him  for  cause.  It's  in  the  statute.  And  this  commit- 
tee, and  also  the  Congress,  can  call  him  before  it. 

It  seems  to  me  there  is  a  way  to  expose  a  monster  and  get  rid 
of  him. 

Mr.  Bryant.  Very  well. 

Mr.  Gekas. 

Mr.  Gekas.  Yes.  I  thank  the  Chair. 

With  respect  to  the  last  description  by  Mr.  Wilson  of  a  case  that 
would  involve  foreign  policy  implications,  does  Mr.  Wilson  see  a  dif- 
ference between  that  kind  of  case — and  I  agree  with  his  contentions 
totally  about  the  political  responsibilities  of  the  President,  national 
security  and  all  of  that — with  a  difference  in  that  type  of  situation 
from  one  where  a  Cabinet  official  is  accused  of  financial  wrong- 
doing, having  no  implications  at  all  with  foreign  policy? 

There  you  can  see  probably  a  justification  for  either  a  special 
counsel  to  be  appointed  by  the  Attorney  General  or  Independent 
Counsel  that  would  have  no  fractious  impact  on  political  and  geo- 
political and  foreign  policy  considerations;  do  you  not? 

Mr.  Wilson.  Yes.  And  I  think,  though,  that  Mr.  O'Donnell's  pro- 
posal would  work  perfectly  well.  I  mean,  the  President  is  under 
enormous  political  scrutiny  when  the  conduct  of  one  of  his  Cabinet 
officers  is  called  into  question.  And  I  don't  think  that — ^there  aren't 
a  lot  of  President,  I  think,  that  will  risk  their  political  name  in  his- 
tory to,  quote,  "save  the  bacon  of  one  of  the  members  of  the  Cabi- 
net." 

To  the  extent  that  there  is  a  legitimate  concern  that's  been 
raised  about  it,  appoint  an  Independent  Counsel  within  the  struc- 
ture of  the  Justice  Department  under  the  Attorney  General  and  let 
him  do  an  investigation. 

Mr.  Gekas.  But  the  President,  can  he  not,  invoke  national  secu- 
rity considerations  as  a  defense  and  even  cloak  his  subordinates 
with  that  defense,  can  he  not? 

Mr.  Wilson.  The  President  can.  But  once  again,  to  the  extent 
that  his  arguments  are  hollow  and  can  be  manifested  as  such  by 
the  press  and  by  the  political  process  that  occurs  and  the  dialog  be- 
tween the  executive  and  legislative  branches  of  government — ^you 
know,  there  are  very  few  secrets  that  are  successfully  maintained 
in  Washington.  And  the  American  people  have  pretty  ffood  sense  of 
what's  really  going  on.  They're  very  hard  to  fool  in  the  long  run. 

And  to  the  extent  that  a  President  were  to  try  to  use  national 
security  or  foreign  policy  considerations  as  a  shield,  I  think  it's 
very  unlikely  that  he  would  be  successful. 

In  the  Watergate  situation,  Mr.  Nixon  tried  that  and  nobody  was 
convinced.  There  was  a  process  that  was  in  place  that  unmasked 
those  claims  for  what  they  were.  They  weren't  successful. 

Mr.  Gekas.  Mr.  Dash,  you  and  I  in  a  previous  deja  vu  type  of 
situation  argue  a  little  bit  about  the  inclusion  of  Members  of  Con- 
gress in  the  overall  target  area,  the  categories  can  be  subjected  to 
an  Independent  Counsel  investigation. 

In  your  testimony  today  I  noted  every  time  you  mentioned  per- 
ception— I  think  it  was  about  six  or  seven  times — that  what  you 
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felt  perceived  tx)  be  fair,  perceived  on  political  pressure,  perceived 
abuse.  You  used  that. 

That  has  been  my  justification  right  along  the  line  in  this  whole 
picture  of  trying  to  include  Members  of  Congress  as  a  stated  cat- 
egory even  tnough  they  themselves  become  a  hybrid  group  not  ex- 
ecutive in  type. 

Independent  Counsel  itself  is  a  hybrid  group  that  we're  willing 
to  sustain.  If  the  perception  of  the  public  is  that  Members  of  Con- 
gress somehow  are  treated  as  a  special  immune  class  from  the  type 
of  prosecution  that  is  visited  against  Cabinet  members,  isn't  that, 
along  with  the  safeguards  that  will  be  applied  to  them  as  targets 
as  to  anybody  else — isn't  that  perception  worth  including  them  as 
the  possible  targets? 

Mr.  Dash.  I  would  agree  if  that  was  the  perception.  I'm  not  say- 
ing that  the  public  has  certain  perceptions,  real  and  unreal,  about 
Congress.  What  I  am  saying  is  that  I  don't  believe — and  I  haven't 
found  anywhere  in  this  country  where  I've  gone,  a  perception  that 
the  Independent  Counsel  legislation  makes  the  Congress  privi- 
leged. 

Number  one,  the  very  basis  for  the  Independent  Counsel  is  the 
conflict  of  interest,  real  or  perceived.  I  don  t  believe  there  is  even 
a  perceived  conflict  of  interest  between  the  Department  of  Justice 
or  the  Attorney  Greneral  and  wrong  doing  by  a  Senator  or  a  Con- 
gressman. 

Nevertheless,  if  there  is,  the  legislation  does  permit  an  Attorney 
General  to  ask  for  an  Independent  Counsel  where  the  Attorney 
General  believes  that  there  would  be  such  a  conflict.  So  the  legisla- 
tion carries  it. 

My  problem  with  making  it  mandatory  is:  Is  it  unnecessary  to 
the  philosophy  of  the  legislation?  I  don't  think  it  is  necessary  to 
deal  with  perceived  lack  of  confidence,  or  perceived  injustice  with 
regard  to  the  Congresspeople. 

It  seems  to  me  that  even  if  you  put  it  in,  it  would  be  words  on 
paper  because  I  really  don't  believe  any  Attorney  General  is  going 
to  be  asking  for  Independent  Counsel  to  investigate  or  prosecute  a 
Congressman  where  there  is,  in  fact,  no  conflict. 

We've  heard  that  the  Attorney  General  doesn't  like  Independent 
Counsel.  They  don't  want  to  delegate  to  Independent  Counsel  their 
responsibilities.  The  whole  history  has  shown  that  Attorneys  Gen- 
eral where  they  believe  it's  necessary  have  had  no  fear  or  concern 
about  investigating  or  prosecuting  a  Congressman. 

So,  what  you  will  have  is  a  legislation  that  won't  be  implemented 
at  all.  You  do  have  a  provision  in  the  present  legislation  that 
leaves  it  to  the  discretion  of  the  Attorney  General  to 

Mr.  Gekas.  Why  have  that  at  all  under  your  premise? 

Mr.  Dash.  No,  no,  no. 

Mr.  Gekas.  Why  even  have  that  if  the  authorities  there  and  the 
circumstances  that  you  feel  could  arise,  why  even  have  what  is  in 
the  main  bill,  the  "ma/*  language 

Mr.  Dash.  Because  there  may,  in  fact,  be  situations  where  a  par- 
ticular Attorney  General  will  have  a  conflict  of  interest  with  a  par- 
ticular Congressman. 

Mr.  Gekas.  But  that  could  be  accomplished  even  without  the 
"may"  language  that's  included  in  the  bill;  isn't  that  correct? 
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Mr.  Dash.  If  the  Attorney  General  wants  to  do  that  on  his  own. 

Mr.  Gekas.  All  right,  then  why,  if  not  for  perception  purposes, 
do  we  have  this  "may"  language  tnat  is  acceptable  to  you? 

Mr.  Dash.  Fine,  if 

Mr.  Gekas.  If  that  is  a  perception  cure,  why  not  put  it  in  the 
body  of  possible  targets  that  would  end  forever  the  perception  prob- 
lem? 

Mr.  Dash.  Because  I  think  that  does  address — and  I  think  you're 
correct — ^that  does  address  a  perception  that  an  Attorney  General 
may  not  recognize  the  conflict  where  it's  a  Congressman. 

So,  it's  put  in  the  bill  to  say  that  he  has  a  discretion  to  do  so. 
I  believe  it  goes  beyond  any  perception  in  the  public  today  about 
Congress  being  left  out  of  this  legislation  to  require,  in  order  to  cor- 
rect that  perception,  to  make  it  mandatory.  I  just  don't  think  you're 
doing  anjrthing  that's  worthwhile. 

Mr,  Gekas.  Well,  then  you  would  advocate  even  deleting  the  lan- 
guage that's  already  in  the  present  bill? 

Mr.  Dash.  It  wouldn't  bother  me  very  much,  but  I  think  it's  good 
that  it's  there. 

Mr.  Gekas.  But  you  don't  think  it's  a  little  better  if  it's  put  in 
the  categories  of  possible. 

Mr.  Dash.  I  think  making  it  mandatory  is,  in  a  sense,  diluting 
the  purpose  of  the  bill.  By  the  way,  as  I  said,  it's  strange  to  hear 
any  former  Attorney  General,  or  Attorney  General  argue  before 
this  committee,  that  if  you're  going  to  have  an  Independent  Coun- 
sel, make  it  mandatory  to  include  the  Congress. 

What  the  Attorney  Greneral  and  the  Justice  Department,  and  all 
those  who  supports  his  position  say  is,  "We  consider  this  bill  an  in- 
sult to  us.  We  can  do  it." 

It's  completely  contradictory  to  say,  "We  can  do,  but  if  you're 
going  to  make  us  do  it,  take  away  more  of  our  power  and  force  us 
to  use  Independent  Counsel  in  investigating  Congress."  I  just  think 
it  dilutes  the  purpose  and  makes  it  unreasonable. 

Mr.  Gekas.  That's  a  half  a  glass  of  water  that  you're  talking 
about.  The  Attorneys  General  who  have  testified  in  favor  of  includ- 
ing Members  of  Congress  have  said,  "If  we're  going  to  have  this 
power  for  executive  members,  we  should  also  have  it  for  Members 
of  Congress." 

Mr.  Dash.  No,  they  have  the  power.  I  wouldn't  make  it  manda- 
tory on  them.  I  suggest  to  you  that  those  Attorneys  General  who 
said  that  to  you — and  I  do  it  with  respect — did  not  say  it  honestly. 
They  were  saying  it  in  order  to  so  scare  the  Congress. 

Mr.  Gekas.  They  were  saying  it  in  the  same  fashion  as  the  three 
gentlemen  who  accompanied  the  panel  that  if  we're  going  to  have 
uiis  type  of  legislation,  we  should  take  into  account  the  possible 
conflict  of  interest  that  propels  the  appointment  of  an  Independent 
Counsel  when  an  executive  member  is  the  target  to  that  situation 
where  conflict  also  is  apparent,  if  not  real,  when  the  Attorney  Gren- 
eral and  a  Member  of  Congress  are  of  the  same  party,  shall  we  say, 
or  of  such  a  powerful  individual  in  Congress  that  the  duties  and 
the  fiscal  responsibilities  of  the  Attorney  General  might  be  support- 
able by  this  individual  Member. 

The  conflicts  that  can  occur  there  are  those  that  are  just  as  real 
and  perceived,  if  not  real,  by  the  public  when  news  accounts  would 
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come  out  on  such  a  situation,  that  they  should  be  included — power- 
ful Members  of  Congress  or  not  so  powerful — in  the  category  of  tar- 
gets. 

Mr.  Dash.  Well,  the  only  difference  is  that  where  you  have  high 
executive  branch  officials  charged  with  crime,  it's  not  a  possible 
conflict.  It's  not  a  perceived  conflict.  It's  a  real  conflict.  It's  always 
a  conflict.  Always. 

Mr.  Gekas.  But  you  still  place  a  lot  of  weight  on  perception,  and 
yet 

Mr.  Dash,  I  know  I  did.  But  where  I  placed  it  on  perception  was 
that  even  where  you  had  an  honorable  Attorney  General  with  in- 
tegrity and  courage  who,  despite  the  conflict,  is  perfectly  willing  to 
go  ahead  and  investigate  the  President,  no  one  is  going  to  believe 
him. 

Mr.  Gekas.  One  quick  question,  if  I  may,  if  the  Chair  would  per- 
mit me,  to  Mr.  O'Donnell,  could  you  tick  off  one  or  two  of  the 
abuses  that  you've  observed? 

Mr.  0'Do^fNELL.  It's  in  the  testimony  which  I  will  submit.  There 
are  many,  but  to  start,  the  strange  thing  about  the  Independent 
Counsel  is  that  prior  to  appointment  the  target  is  identified.  Then 
you  form  up  a  team  to  try  to  find  a  crime  to  pm  on  the  target. 

This  turns  the  traditional  prosecutorial  function  upside  down.  It's 
a  distortion,  in  my  view.  Quite  frankly  what  happens  when  you 
have  a  politically  charged  case,  like  Iran-Contra — and  this  is  docu- 
mented in  the  books  and  articles  of  one  or  more  of  the  former  pros- 
ecutors on  that  team — is  that  you  get  a  group  who  come  in  because 
they  are  interested  in  prosecuting  this  case  because  they  have  phil- 
osophical bias  against  the  Reagan  administration  or  its  policies  in 
Central  America,  et  cetera. 

They  join  up.  They  volunteer.  No  other  prosecution  is  initiated  in 
this  way.  In  the  U.S.  attorney's  office  you  have  a  professional  corps 
of  prosecutors.  The  case  is  assigned  to  one  of  them.  Others  are  as- 
signed to  assist.  You  may  have  one  that's  been  there  20  years,  one 
5  years — a  mixed  group  of  professionals.  Here  you  have  a  voluntary 
team.  It's  not  like  the  vigilante  practices  of  tne  old  West.  It's  not 
right,  in  my  view. 

We've  talked  a  great  deal  about  the  costs.  I  contend  that  if  you 
considered  the  hidden  costs,  the  $35  million  which  Iran-Contra  ac- 
knowledges, would  become  closer  to  $100  million.  Why?  Because  le- 
gions of  employees — and  I  saw  this  at  the  Department  of  Defense — 
are  required  to  fulfill  the  insatiable  appetite  of  the  Independent 
Counsel  for  documents  and  information.  These  costs  were  not  tab- 
ulated. It  costs  $10,000  for  the  average  prosecutor  to  prosecute  a 
criminal  case.  In  Irgm-Contra,  the  average  defendant  costs,  $2.5 
million — $2.5  million. 

This  is  just  an  example  of  some  of  the  abuses.  Also,  when  cost 
and  resources  are  unlimited,  there  is  no  lead  that  is  too  expensive 
to  follow. 

In  the  North  case,  for  example,  it  was  like  a  CAT  scan.  Every 
word,  and  every  document,  was  scrutinized.  His  wife  was  called  to 
the  grand  jury.  His  sister  was  interrogated  about  how  much  it  cost 
to  feed  the  daughtei^s  horse.  The  babysitter  and  the  teenager  who 
mowed  the  lawn  were  interrogated  about  how  much  they  made. 
The  minister  was  interrogated  about  how  much  the  family  contrib- 
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uted  on  Sundays.  The  veterinarian  was  interrogated  about  how  the 
family  dog  died. 

This  is  excessive.  This  is  an  excessive  prosecution  that  ran  amok. 

Mr.  Gekas.  I  thank  the  gentleman. 

Mr.  Bryant.  The  gentleman  from  Massachusetts. 

Mr.  Frank.  I  would  begin  by  noting  that  there  are  prosecutorial 
abuses.  There  is  no  pattern  that  I  have  seen  from  studies  of  all  the 
Independent  Counsel  that  suggest  that  they  are  greater  with  Inde- 
pendent Counsel  or  not. 

The  question,  then,  would  have  to  be:  Is  there  something  on  the 
statute  that  defeats  that?  I  would  say  costs  are  a  factor.  We  had 
Judge  Wilkey  who  was  appointed  under  the  method  that  you  pre- 
fer. He  spent  $2.4  million  going  to  the  Justice  Department  for  no 
prosecutions  in  the  course  of  less  than  a  year.  A  million  and  a  half 
dollars  worth  of  FBI  time  went  into  Judge  Wilkey's  investigation, 
reading  every  check  written  by  several  hundred  Members  of  Con- 
gress. 

I  think  that  example  in  the  Federal  Grovernment  was  also  excess 
and  used  up  a  lot  of  people.  I  could  think  of  other  things  that  FBI 
agents  ought  to  do.  These  are  the  Justice  Department's  figures  that 
the  Wilkey  investigation  cost  $2.3  million,  including  $1.5  million  of 
FBI  time.  That  was  in  a  period  of  about  6  months. 

As  I  said,  that  has  resulted  in  no  prosecutions.  I  think  a  lot  of 
knowledge  we  didn't  have  before  about  what  was  involved  in  that 
situation,  that  is,  the  information  about  the  bank,  much  of  it  pre- 
ceded Judge  Wilkey's  investigation. 

In  fact,  I  would  have  to  take  issue  with  the  suggestion  on  page 
3  of  Mr.  Wilson's  statement,  that  they  have  the  full  weight  of  the 
Federal  Government  held  with  them  with  the  implicit  expectations 
that  the  "guiltv,"  will  be  "brought  to  justice." 

I  would  read  that  to  suggest  that  there  was  a  kind  of  bias  toward 
prosecution.  That  was,  I  think,  a  reasonable  fear  when  the  statute 
was  first  passed,  as  Mr.  Dash  pointed  out,  was  passed  by  a  Demo- 
cratic Congress  under  a  Democratic  President  in  the  late  1970's. 

I  think  the  record  is  overwhelmingly  clear  there  has  been  no  bias 
toward  prosecution  because  many  of  the  Independent  Counsel  have 
recommended  no  prosecution.  I  am  aware  of  no  record  of  serious 
criticism  toward  those  Independent  Counsel. 

That,  in  the  abstract,  a  reasonable  fear,  but  the  practical  con- 
sequences is  that  Independent  Counsel  have  served  the  function  of 
exonerating  people.  Ray  Donovan,  I  believe,  was  prosecuted  by  a 
State  prosecutor.  The  Independent  Counsel  appointed  for  former 
Secretary  of  Labor  Donovan  exonerated  him  and  found  that  there 
was  no  basis. 

But  take  a  comparison  there.  The  regular  prosecutorial  system 
indicted  Ray  Donovan.  He  was  acquitted.  In  the  other  case,  he  was 
exonerated. 

We  have  put  into  our  statute  here  a  very  unique  requirement  in 
American  law,  if  you  are,  in  fact,  a  target  and  are  investigated  and 
are  not  indicted,  you  get  your  lawyers'  fees. 

You  don't,  as  we  had  established  by  Judge  MacKinnon's  court, 
get  lawyers  fees  for  writing  articles  about  you  in  the  paper.  The 
lawyer  has  to  do  that  on  his  or  her  or  your  own  time,  but  insofar 
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as  the  lawyer  is  defending  you.  So,  I  don't  think  anyone  could  fairly 
say  this  has  a  bias. 

The  point,  then,  we  get  to,  I  think,  is  Mr.  Wilson.  As  I  say,  you 
articulated  your  argument  very  well,  but  I  come  away,  like  Mr. 
Bryant,  strengthened  in  the  opposite  conclusion. 

What  you  say  is,  "The  problem  is  that  it  takes  prosecution  away 
from  the  overall  agenda  of  the  executive  branch."  That's  a  direct 
quote.  I  think  that's  the  nub  of  it.  No,  I  do  not  want  prosecutions 
of  the  executive  branch  to  be  solely  in  the  discretion  of  people  who 
are  in  tune  with  the  overall  agenda  of  the  executive  branch. 

I  have  to  say  with  regard  to  the  example  you  gave  in  Panama, 
your  problem  was  that  the  Panamanian  station  chief  was  appar- 
ently not  free  to  decide  on  his  or  her  own  whether  or  not  to  support 
the  coup,  but  had  to  ask  Washington. 

Do  you  advance  that  as  a  bad  thing?  Why  is  it  bad  for  a  station 
chief  of  the  CIA  to  have  to  check  with  the  Federal  Government  as 
to  whether  or  not  to  support  a  coup  against  a  head  of  state? 

Mr.  Wilson.  Mr.  Frank,  you  are  in  a  much  better  position  than 
I  am  to  get  to  the  bottom  of  that  one.  But  I  think  that  if  you  were 
to  look  into  it,  you  would  find  that  the  people  on  the  ground — it 
wasn't  that  they  didn't  have  the  capability,  they  didn't  have  the  ini- 
tiative, they  didn't  have  the  idea  how  to  do  it,  but  they  were  para- 
lyzed. 

Mr.  Frank.  That's  not  what  I  asked.  You  said  your  objection  was 
that  they  felt  that  they  could  not  go  forward  in  supporting  a  coup 
against  the  Government.  Now,  it  was  not  1  of  the  200  most  attrac- 
tive governments  then  in  power  in  the  world.  It  was  a  government 
with  which  previous  American  administrations  had  done  some 
business. 

But  I  don't  understand  why  it  was  wrong  for  the  station  chief  of 
the  CIA^not  a  very  high  ranking  policy  official — to  have  to  check 
with  Washington  before  deciding  whether  to  support  a  coup  against 
that  government. 

But  that's  your  question.  You  said  that  the  problem  here  was  not 
that  we  couldn't  do  it,  but  that  they  felt  they  had  to  check  with 
Washington.  Is  it  bad  that  we  have  a  statute  that  says,  "Before  you 
support  a  coup  against  the  Government,  check  with  Washington?" 

Mr.  Wilson.  You  mischaracterize  what  I  am  saying,  Mr.  Frank. 
Of  course,  any  station  chief  in  something  that  monumental  is  going 
to  check  with  Washington.  The  question  is:  What  happens  in  Wash- 
ington when  he  checks? 

What  happened  here  was  because  of  the  enormous  concern  of  the 
risks  associated  with  implications  back  here  under  U.S.  law,  the 
process  was  paralyzed.  Everybody  came  to  a  halt,  Mr.  Frank,  be- 
cause I  submit  to  you  nobody  in  the  chain  of  command  wanted  to 

take  the  credit  for 

Mr.  Frank.  We  have  a  limited  amount  of  time.  You've  clarified 
the  point.  The  problem  is  not  the  station  chief  The  problem  is  up 
above.  Your  suggestion  originally  was  it  was  the  station  chief  who 
was  paralyzed,  but  I  think  the  station  chief,  in  your  example,  to 
the  extent  that  he  asked  Washington  whether  to  go  ahead  in  sup- 
porting the  coup,  was  doing  the  right  thing.  I  would  want  him  to 
do  that  in  any  case. 
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Now,  you're  sajnng  that  Washington  was  paralyzed — the  Sec- 
retary of  State  and  the  President.  Well,  if  the  Secretary  of  State, 
the  President,  and  the  Secretary  of  Defense — who  I  presume  are 
the  people  who  decide  on  coups — were  paralyzed  because  of  this, 
shame  on  them.  If  they  had  so  little  confidence  in  this,  then  that 
is  a  fault  of  them  and  not  of  the  system. 

If  they  did  not  understand  the  difference  here,  then  I  don't  think 
that's  correctable,  because  your  alternative  is  to  say  you  don't  want 
any  prosecutions  brought  if  they  contradict  the  overall  agenda  of 
the  executive  branch  in  foreign  policy. 

Essentially  that,  I  think,  is  what  we  had  before  that  in  the  area 
of  the  execution  of  American  foreign  policy,  the  law  is  essentially 
irrelevant  if  the  executive  branch  says  that  the  law  is  less  impor- 
tant. 

Part  of  the  problem  has  to  do  with  your  phrase,  "the  executive 
branch."  Now,  that  is  a  viewpoint  that  is  valid  if  you  believe  that 
the  national  security  policy  of  this  country  ought  to  be  wholly  with- 
in the  executive  branch's  control. 

But  I  don't  think  it  should  be.  In  fact,  it  isn't  constitutionally. 
There  are  statutes  on  the  books.  These  are  not  Executive  orders 
we're  talking  about.  These  are  statutes  passed  by  Congress.  When 
Congress  and  the  President  have  jointly  promulgated  a  policy,  then 
to  say  that  only  the  executive  branch  is  unilaterally  allowed  to  for- 
get about  it,  I  think  is  a  big  mistake. 

Mr.  Wilson.  Well,  first  of  all,  I'm  not  saying  that.  Let  me  clarify 
my  use  of  my  word  "agenda."  What  I  mean  by  the  word  "agenda" 
is  the  panoply  of  responsibilities  that  reside  under  the  Constitution 
in  the  executive  branch  of  government. 

Those  are  the  responsibilities  of  the  President.  In  the  case  of  the 
intelligence  community,  it  goes  from  the  President  to  the  Director 
of  Central  Intelligence  and  then  on  down.  There  are  considerations 
that  have  to  be  made,  that  these  folks  have  the  responsibility  for. 

Mr.  Frank.  Do  they  include  abrogating  statutes? 

Mr.  Wilson.  No.  I'm  not  suggesting  that. 

Mr.  Frank.  What  if  some  of  the  course  of  that,  some  people  in 
the  executive  branch  decides  to  ignore  statutes?  Now,  that  does 
happen. 

You're  saying  that  if  the  executive  branch  finds  a  statute  incon- 
venient, difficult  to  comply  with,  it  basically  can  take  a  unilateral 
decision  not  to  comply  with  the  statute  knowing  that  there  will  be 
no  prosecution  because  it  will  control  the  prosecution?  That's  what 
you're  telling  me. 

Mr.  Wilson.  Well,  what  I  am  saying  is  that,  "Look,  there  are 
prosecutors  who  exercise  discretion  all  the  time."  It's  a  question  of 
how  that  discretion  is  exercised  and  what  factors  are  taken  into  ac- 
count, all  of  it  living  in  the  political  realm  where  Congress  is  in- 
volved, where  the  press  is  involved,  and  where  the  political  assess- 
ments of  the  American  people  are  brought  to  bear. 

Mr.  Frank.  I  have  to  disagree  to  a  great  extent.  The  role  of  the 
press  is  not  nearly  as  strong  there  as  it  is  in  other  areas.  You 
talked  about  Watergate.  Watergate  is  a  domestic  electoral  situa- 
tion. 
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But  where  you  were  originally  talking  about  an  event  that  hap- 
pened overseas.  It  happened  within  a  national  security  situation. 
It  seems  to  me  that  is  much  less  likely  to  be  able  to  happen. 

I  am  left  with  the  sense  that  this  is  the  difference  between  us, 
that  you  really  do  feel  that  national  security  policy,  especially  in 
an  executive  branch  issue,  and  that  the  executive  branch  should  be 
able  to  pick  and  choose  it. 

The  final  thing  I  would  say  is  this.  The  justification  for  your  ar- 
gument, I  think,  is  not  to  oppose  Independent  Counsel  as  the  ulti- 
mate vindication,  but  it  is  the  pardon  power.  That  is  what  the 
President  did  in  Iran-Contra.  People  are  free  to  criticize  him. 

If  the  President  feels  that  violation  of  a  statute  was  justified  in 
the  national  interest,  then  he  has  the  pardon  power.  That  is  what 
the  pardon  power  is  for. 

But  what  you're  trying  to  do  is  move  the  pardon  power  down 
stream  and  instead  of  having  you  actually  pardon  someone,  you  do 
it  by  "prosecutorial  discretion,"  and  not  prosecuting  them.  I  think 
it  much  cleaner  and  healthier  for  the  society  if  the  pardon  power 
carries  the  weight  that  it  was  meant  to  carry. 

Mr.  HiBEY.  Mr.  Chairman,  may  I  respond  in  part  to  what  Mr. 
Frank  just  said? 

Mr.  Bryant.  Yes,  please,  as  quickly  as  you  can. 

Mr.  HiBEY.  I  think  there's  a  point  also  that  has  to  be  made  here, 
sir,  in  going  through  the  analysis  which  you  just  offered  and  that 
is  this. 

The  Boland  amendment  which  was  in  one  of  its  incarnations,  an 
absolute  ban  on  military  aid  to  the  Contras,  was  never  a  criminal 
law.  Now,  I  don't  sit  here  to  condone  the  violation  of  any  law  of 
the  United  States.  But  one  has  to  make  a  distinction  between  those 
laws  which  are  violated  which  contain  penal  provisions,  and  those 
which  are  not. 

Mr.  Frank.  That's  a  separate  issue.  I  didn't  hear  your  testimony. 
I  was  responding  to  Mr.  Wilson's  testimony.  We  shouldn't  make 
any  kind  of  distinction.  That's  a  defense  which  people  may  or  may 
not  be  able  to  make  in  a  particular  situation  that  this  law  had  no 
penalty  for  violating. 

In  many  cases,  though,  even  if  it's  not  a  criminal  law,  lying  about 
whether  or  not  you  did  it  is  a  crime  and  ought  to  be  a  crime.  That's 
part  of  the  problem.  Part  of  what  we're  getting  here  is  that,  "Well, 
the  way  these  things  should  be  dealt  with  is  not  through  criminal 
prosecutions,  but  through  public  debate." 

But  if  there  is  no  sanction  against  lying,  we'll  never  get  to  the 
public  debate.  Much  of  these  have  to  do  with  allegations  that  peo- 
ple lie.  If  people  don't  tell  us  the  truth,  what  the  hell  are  we  going 
to  debate  about? 

Mr.  Bryant.  The  gentleman's  time  has  expired. 

The  gentleman  from  Virginia. 

Mr.  Gk)ODLATTE.  Thank  you,  Mr.  Chairman. 

Mr.  Dash,  I  am  a  former  aid  to  former  Congressman  Butler  who 
served  on  the  Judiciary  Committee  back  at  the  time  of  the  Water- 
gate hearing.  I  know  he  respected  your  work  greatly. 

I  noted  you  had  proposed  a  couple  of  changes  in  the  chairman's 
bill  and  in  the  statute.  I'm  a  little  concerned  about  those.  There's 
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always  been  a  sensitivity  to  the  question  of  separation  of  powers 
among  those  who  drafted  this  legislation  originally. 

Why  do  you  think  we  should  risk  crossing  that  line  by  following 
your  suggestion  to  provide  judicial  review  of  decisions  not  to  pros- 
ecute? 

Mr.  Dash.  That  is  a  recommendation  that  I  am  now  forwarding 
to  this  committee  from  the  American  Bar  Association.  It's  not  a 
personal  recommendation,  but  I  included  it  because  I'm  here  not 
only  personally  but  representing  the  American  Bar. 

It  was  their  view  that  they  would  like  to  strengthen  the  Inde- 
pendent Counsel  provisions.  They  were  pioneers  in  getting  this  into 
the  Congress.  They  would  like  to  have  the  Attorney  General,  as  he 
does  have  in  the  legislation,  final  decisionmaking  as  to  whether  or 
not  he  will  apply  for  it  or  not  and  have  it  reviewed  by  the  court. 

I  have  concerns  myself  about  that  in  terms  of  constitutionality 
and  have  suggested  that  to  some  of  the  representatives  of  the 
American  bar.  But  it  is  their  view — and  they  wish  the  committee 
to  have  it  presented  to  them. 

Mr.  GoODLATTE.  I  have  a  similar  problem  with  the  other  sugges- 
tion which  is  to  allow  the  judges  to  on  their  own  to  expand  the  ju- 
risdiction of  the  Independent  Counsel  by  allowing  them  to  again 
take  it  beyond  the  scope  that's  presented  to  them  by  the  Attorney 
General. 

Mr.  Dash.  Yes,  I  would  like  to  see  that  being  presented  to  the 
judge.  I  think  maybe  that  is  the  recommendation,  too,  that  the 
Independent  Coimsel  can  apply  to  the  court  to  expand  it.  The  At- 
torney General  can  be  heard  as  to  whether  it  should,  with  the  deci- 
sion of  the  court  whether  to  expand  it. 

I  don't  have  as  much  concern  with  that  constitutionally  as  I  do 
with  the  other.  It  would  at  least  provide  a  forum  for  the  Independ- 
ent Counsel  who  begins  to  investigate  to  find  a  basis  to  expand  his 
investigation,  but  have  it  as  an  application  and  have  the  Attorney 
General  come  in  and  explain  why  it  should  not  be  and  then  leave 
it  up  to  the  court  to  decide.  I  think  that's  is  fairly  consistent  with 
the  legislation  as  it  is. 

We  haven't  had  very  much. 

Mr.  GooDLATTE.  You  have  also  expressed  a  concern  about  the  in- 
ability of  counsel  under  the  recommended  legislation  to  determine 
how  much  he  is  going  to  pay  to  his  assistant  counsel. 

Mr.  Dash.  Yes. 

Mr.  GooDLATTE.  What  kind  of  parameters  would  you  put  on 
that? 

I  certainly  understand  that  he  might  want  to  have  some  experi- 
enced prosecutors  on  his  staff  that  would  expect  to  have,  perhaps, 
more  compensation  than  they  would  get  under  government  sched- 
ules. By  and  large,  prosecutors,  whether  they  are  State,  local,  or 
wherever  they  may  come  from,  are  under  similar  governmental  pay 
scales. 

Mr.  Dash.  As  I  said,  I  agree  with  that,  they  are.  I  think  that  is 
acceptable  to  most  people  who  want  to  become  prosecutors  because, 
first  of  all,  it  is  a  career  job,  or  it  is  a  career  building  job,  and  they 
hope  this  will  move  them  into  higher  paying  positions. 

The  Independent  Counsel,  as  I  say,  has  to  start  running,  needs 
experienced  prosecutors,  and  the  ones  he  will  usually  get,  and  I 
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agree  with  everything  that  has  been  said  here  at  the  table,  that 
you  do  want  to  have  experienced  trial  lawyers,  and  I  would  prefer 
experienced  trial  lawyers  who  had  Federal  prosecution  experience, 
and  most  of  those  have  already  graduated  out  of  the  U.S.  attorney's 
office  and  are  at  big  law  firms  doing  white-collar  defense  work.  It 
is  that  kind  of  lawyer,  I  think,  that  they  ought  to  be  getting. 

It  seems  to  me  that  that  is  a  negotiable  thing  that  the  Independ- 
ent Counsel  ought  to  make,  but  he  oughtn't  have  that  much  of  a 
limit. 

Mr.  (JooDLATTE.  About  $500  an  hour? 

Mr.  Dash.  How  much  did  you  sav? 

Mr.  GOODLATTE.  About  $500  an  hour? 

Mr.  Dash.  No.  I  think  it  ought  to  be  less  than  that.  I  would 
think,  and  I  haven't  given  that  thought  and  I  would  like  to  give  it 
thought,  perhaps  it  ought  to  be  pegged  at  a  much  higher  Justice 
Department  level  than  employees  in  tne  U.S.  attorney's  office. 

Mr.  GoODLATTE.  But  still  with  some  limit  on  it,  I  would  hope? 

Mr.  Dash.  Yes,  I  would  think  so.  I  think  it  would  be  limited.  I 
think  a  responsible  Independent  Counsel  is  not  going  to  pay  what 
the  market  will  bear  for  a  private  defense  counsel  in  white-collar 
crime. 

Mr.  GooDLATTE.  Let  me  ask  any  of  you  about  the  provision  that 
the  gentleman  from  Massachusetts  mentioned  that  allows  for  com- 
pensation for  the  object  of  the  investigation  to  receive  attorney's 
fees  paid  if  he  is  not  indicted.  What  about  if  he  is  indicted  and  not 
prosecuted? 

Mr.  Dash.  May  I  speak  to  that,  because  being  strongly  in  favor 
of  the  Independent  Counsel 

Mr.  GooDLATTE.  But  not  convicted. 

Mr.  Dash.  Being  strongly  in  favor  of  Independent  Counsel,  Bill, 
and  I  think  I  said  it  the  last  time  I  appeared  before  this  committee, 
but  I  am  very  much  concerned  with  the  financial  burden  that  is 
put  on  a  target  of  the  Independent  Counsel,  and  that  clearly  he 
should  be  compensated  if  he  is  investigated  and  not  indicted.  If  he 
is  indicted  and  not  convicted,  I  also  think  he  should  be  com- 
pensated. 

Perhaps,  I  would  add  another,  the  mere  fact  that  somebody  hap- 
pens to  have  a  high  government  position  doesn't  necessarily  mean 
he  is  independently  wealthy.  Anyone  who  looks  at  what  it  calls  for 
to  defend  yourself  in  a  major  criminal  case  in  America  today  knows 
it  is  in  the  hundreds  of  thousands,  and  maybe  more,  and  most  peo- 
ple, even  people  who  have  good  jobs,  are  unable  to  really  get  the 
pay  for  that  kind  of  defense,  and  it  bankrupts  them. 

It  seems  to  me,  just  as  we  do  provide  funds  for  people  who  can't 
afford  counsel,  in  this  particular  case,  when  you  are  providing  a 
kind  of  special  prosecution,  there  ought  to  be,  maybe,  an  additional 
fund,  it  will  cost  you  more,  but  even  for  somebody  who  can  show 
that  he  needs  additional  money  beyond  what  he  can  expend. 

England,  by  the  way,  has  a  comparable  provision  for  people  who 
are  charged  with  a  crime  in  England,  they  don't  have  to  go  to  a 
public  defender's  office  or  a  clinic  just  because  they  are  abjectly 
poor.  Someone  may  have  a  savings,  somebody  may  be  able  to  spend 
$10,000,  say,  on  a  defense  lawyer,  but  the  defense  will  cost 
$20,000.  He  can  go  to  the  bar  and  ask  for  a  legal  aid  certificate. 
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and  they  will  say,  "How  much  expendable  income  do  you  have?"  "I 
have  $10,000.  I  need  $20,000."  They  will  give  him  a  certificate  for 
$10,000,  and  he  now  has  $20,000  which  he  can  go  to  a  solicitor  in 
England  and  get  a  lawyer  of  his  choice.  To  me,  that  is  a  civilized 
system. 

We  can't  afford  it  here  in  our  ordinary  criminal  defense  practice, 
but  I  would  think,  perhaps,  this  is  being  a  real  problem.  It  is  re- 
ported by  every  target  so  far  that  these  investigations  have  ruined 
them  financially.  I  believe  that  is  true.  I  believe,  nevertheless, 
these  investigations  should  go  on.  To  the  extent  that  Congn^ess 
could  provide  a  basis  where  somebody  who  is  so  charged  is  aided 
in  his  defense,  because  I  do  believe  in  our  adversary  system,  and 
our  system  of  justice  in  America  calls  for  a  strong  defense  as  well 
as  prosecution. 

Mr.  GooDLATTE.  One  question  to  Mr.  Hibey,  if  I  may,  Mr. 
Chairman? 

Mr.  Bryant.  One  more,  we  are  running  out  of  time. 

Mr.  GrOODLATTE.  You  had  indicated  that  you  felt  that  we  should 
have  a  permanent  office  of  Independent  Counsel.  I  am  concerned 
that  bureaucracies  tend  to  find  ways  to  perpetuate  themselves,  and 
that  that  would  simply  compound  this  problem.  They  are  going  to 
be  constantly  looking  for  ways  to  justify  the  personnel  that  they 
have  on  hand  in  order  to  keep  their  budgets  up  and  the  way  every 
other  bureaucracy  operates,  and  I  wonder  if  you  have  any  observa- 
tions about  that? 

Mr.  Hibey.  Yes,  I  do,  sir.  It  seems  to  me  that  it  is  not  necessary 
to  establish  on  a  permanent  basis  an  operating  bureaucracy,  but 
that  a  bureaucracy  be  put  into  effect  once  jurisdiction  is  claimed  by 
the  Independent  Counsel  who,  on  his  own  initiative,  will  assert,  at 
one  point  in  time  or  another,  that  he  wishes  to  take  on  a  case.  The 
minute  he  does,  then  his  bureaucracy  and  his  administration,  with 
all  the  appropriate  accounting  controls  which  are  presently  being 
considered  in  the  pending  legislation,  would  go  into  effect. 

I  am  not  thinking  in  terms  of  an  Independent  Counsel  who  has 
20  or  30  people  on  staff.  I  am  thinking  of  an  Independent  Counsel 
who,  perhaps,  by  himself  and  with  another  is  in  place  ready  to  act 
at  an  appropriate  moment,  that  once  that  action  to  claim  jurisdic- 
tion over  a  case  or  a  subject  matter  is  asserted,  and  is  recognized 
and  accepted  and  approved,  would  be  about  the  business  of  Duild- 
ing  his  staff  immediately.  That  is  why  I  would  suggest  drawing  the 
staff  from  career  prosecutors  such  as  in  the  Public  Integrity  Sec- 
tion, pull  them  out,  have  them  seconded  to  him  or  her,  and  he  goes 
forward  with  his  investigation.  I  don't  see  this  as  a  bureaucracy 
that  has  to  be  in  place,  merely  an  office  with  an  established  officer 
with  a  given  term  ready  to  go. 

Mr.  Bryant.  The  gentleman's  time  has  expired. 

The  gentleman  from  South  Carolina,  Mr.  Inglis. 

Mr.  Inglis.  Thank  you,  Mr.  Chairman. 

I  am  very  concerned,  as  I  think  everyone  is,  about  our  prosecu- 
torial indiscretions,  so  I  think  what  we  should  do  is  establish  a  new 
office  called  Special  Prosecutors  of  Special  Prosecutors,  and  have 
them  oversee  the  operations  of  the  special  prosecutor. 

Obviously,  I  am  being  facetious,  but  can  anybody  tell  me  why 
what  we  are  discussing  here  today  does  not  represent  a  major  prob- 
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lem  in  the  United  States  of  America  today,  and  that  is  the  over 
lawyerization  of  our  society? 

In  other  words,  we  are  creating  yet  another,  or  we  are  continuing 
yet  another  bureaucracy  of  lawyers  who  are  going  to  oversee  the 
operations  of  another  set  of  lawyers,  and  I  think  maybe  what  we 
should  have  is  a  lawyer  on  every  block.  Actually,  we  need  more 
than  one.  We  need  a  prosecutor  on  every  block  in  America,  and 
then  we  need  a  defense  attorney  on  every  block,  but  I  am  very  con- 
cerned about  this  prosecutorial  indiscretion  or  misuse  of  power.  So 
I  think  we  need  a  prosecutor's  prosecutor  on  the  block,  and  maybe 
now  we  have  three  lawyers  on  the  block,  every  block  in  America. 
Isn't  this  what  is  wrong  with  America  today? 

I  mean  we  have  a  $4  trillion  national  debt,  and  here  we  are  dis- 
cussing lawyers  checking  up  on  lawyers,  and  how  many  layers  do 
we  need  to  create  before — and  I  know  that  this  is  an  open-ended 
question,  and  rather  philosophical,  but  I  think  we  have  to  backup 
and  look  at  the  big  picture  here.  We  have  the  Attorney  General. 
Why  don't  we  assume  that  she  is  a  person  of  character  and  com- 
petence who  is  going  to  go  about  her  job  in  a  very  effective  way? 

Why  are  we  all  of  a  sudden  assuming  that  she  has  got  to  be  some 
sort  of  the  greatest  crook  that  ever  walked  in  that  office,  so  we 
have  to  set  up  this  special  system  so  that  we  can  go  after  her  and 
her  lack  of  prosecution  of  her  office,  and  isn't  that  what  we  are 
talking  about  here,  and  aren't  there  a  bunch  of  checks  on  that? 

I  mean,  when  she  steps  out  of  line,  I  think  there  are  structures 
in  place,  probably  the  Republicans  will  point  that  out  that  she 
stepped  out  of  line,  there  are  a  lot  of  people  that  are  going  to  point 
it  out  to  her  that  she  stepped  out  of  line  in  not  pursuing  some  pros- 
ecution she  should  be  pursuing.  I  mean,  isn't  that  where  we  are? 

Mr.  Dash.  No.  Can  I  just  briefly  respond  to  that,  we  are  not  ap- 
pointing lawyers  to  look  over  lawyers.  We  are  appointing  lawyers 
to  substitute  for  other  lawyers.  Is  something  wrong  with  America, 
yes,  something  is  wrong  with  America.  We  have  had  some  unfortu- 
nate tragedies  in  America,  Watergate  was  one,  Iran-Contra  was  an- 
other. However  one  looks  at  those  issues,  obviously  there  were 
breaches  in  constitutional  government. 

You  say,  why  can't  we  trust  the  Attorney  General,  again,  I  do 
want  to  report,  that  is  not  our  form  of  government.  Constitutional 
government,  and  Madison  said  it  very  well,  "If  men  were  angels, 
yes,  we  could  trust  them,  but  men  are  not  angels  and,  therefore, 
we  need  checks  and  balances."  This  is  just  another  legislative  check 
on  a  system  of  government  that  has  to  ultimately  get  the  con- 
fidence of  the  American  people. 

The  confidence  of  the  American  people  was  terribly  destroyed  in- 
sofar as  the  operation  of  the  Justice  Department  and  the  Attorney 
General,  and  an  Attorney  General  went  to  prison.  I  am  talking 
about  Mitchell.  So,  no,  we  cannot — by  the  way,  we  don't  want  to, 
and  no  Attorney  General  ought  to  ask  the  American  people  to  trust 
him.  He  ought  to  have  the  law  applied  to  him,  and  he  ought  to  do 
the  law,  but  we  are  not  a  government  that  bases  upon  trust  alone 
as  a  rule  of  law.  Therefore,  we  don't  pass  our  laws  based  on  the 
fact  that  we  have  a  nice  or  a  good  Attorney  General.  There  always 
is  the  assumption  of  law  that  power  will  be  abused,  and  we  need 
to  have  checks  in  order  to  protect  the  American  people. 
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Mr.  Inglis.  Am  I  not  correct  though  on  the  rest  of  it,  that  for 
nearly  200  years  we  Hved  without  that? 

In  other  words,  there  is  a  check  on  that,  isn't  it,  it  is  called  the 
political  process.  When  that  President  comes  back  up  for  reelection, 
we  boot  him  out. 

Mr.  Dash.  That's  right,  but  it  doesn't  always  work,  and  in  Water- 
gate it  didn't  work  well. 

Mr.  Inglis.  No,  we  booted  him  out.  He  got  booted. 

Mr,  Dash.  I  know,  but  talk  about  expense  and  talk  about  expo- 
sure, that  was  unique.  It  is  very  rare  that  Congress  can  mobilize 
itself  and  can  expose  that  kind  of  wrongdoing  in  the  highest  office 
in  the  world. 

Mr.  Inglis.  The  guy  who  took  his  place  was  also  booted  out  in 
1976.  So,  in  other  words,  then  we  got  in  1976  a  brandnew  Attorney 
General  who  the  political  process  had  corrected,  or  had  said,  "Lis- 
ten, we  don't  want  this  taint."  Are  we  going  to  assume  that  that 
new  Attorney  General  in  1976  is  also  a  crook? 

Mr.  Dash.  No.  We  are  going  to  assume  that  he  is  honest,  and  ef- 
fective, and  in  all  criminal  cases  of  the  Federal  Government,  he  is 
going  to  prosecute  them.  We  are  talking  about  very  rare  cases.  If 
you  take  a  look  at  how  many  Independent  Counsel  we  have  had, 
and  even  if  you  take  this  total  amount  spent,  it  is  completely  irrele- 
vant compared  to  what  we  budgeted  to  the  Justice  Department  in 
all  of  the  prosecutions.  No  one  is  saying  that  the  Attorney  General 
should  prosecute,  or  the  Justice  Department,  but  we  are  saying 
that  we  don't  want  the  Attorney  General  to  be  charged  with  inves- 
tigating the  President  of  the  United  States,  the  Vice  President  or 
the  Cabinet  officials.  Nobody  is  going  to  believe  that. 

Mr.  Inglis.  But  I  am  back  to,  we  need  a  prosecutor's  prosecutor 
on  every  block  in  America. 

Mr.  Dash.  I  don't  think  so. 

Mr.  HiBEY.  What  you  have  here  is  a  very  interesting  historical 
perspective  being  offiered  to  the  committee  and  it  has  to  be  recog- 
nized as  such,  Mr.  Dash's  very  eloquent  plea  for  the  renewal  of  this 
statute,  and  for  certain  elements  which  he  comes  to  the  table  with 
for  inclusion  is  a  direct  result  of  a  very  profound  experience  that 
all  of  us  went  through,  but  which  he  very  directly  experienced, 
namely  the  Watergate  affair.  Now,  some  almost  20  years  later,  you 
have  three  defense  attorneys  all  of  whom  had  very  intense  and 
very  equally  direct  experiences  with  respect  to  the  Iran-Contra  af- 
fair, 

I  think  that  this  committee  has  to  understand  that  there  is  a  dif- 
ference, a  substantive  difference  between  what  was  at  stake  in  the 
Watergate  affair  and  what  was  at  stake  in  the  Iran-Contra  affair 
when  it  is  trying  to  make  some  judgments  as  to  whether  an  Inde- 
pendent Counsel  ought  to  be  reestablished,  and  what  the  elements 
of  that  law  should  be.  I  think,  Mr.  Inglis,  when  you  say  there  has 
to  be  a  lawyer  on  every  corner,  I  think  that  may  be  an  overreaction 
to  a  situation. 

On  the  other  hand,  if,  by  this  statute,  the  committee  and  the 
Congress  wish  to  recognize  that  our  constitutional  system  of  checks 
and  balances  is  enforceable  by  the  criminal  law  foremost,  rather 
than  by  the  political  process,  then  I  think  some  of  your  observa- 
tions make  sense.  I  think  you  are  embarking  on  a  very  dangerous 
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situation,  a  situation  which  I  think  is  embodied  in  the  Iran-Contra 
affair  where  political  differences  between  the  Congress  and  the 
Presidency  were  attempted  to  be  resolved  first  through  hearings, 
which  went,  as  far  as  I  am  concerned,  into  a  complete  disclosure 
of  what  had  happened  on  material  events,  but  then  in  seeking  jus- 
tice, rather  than  pursuing  the  impeachment  process  which  is  exclu- 
sive to  the  Congress,  the  Congress  insisted  that  a  special  counsel 
be  appointed,  and  immediately  this  whole  thing  was  thrown  into 
the  criminal  law,  and  the  criminal  judicial  process.  From  that,  I 
think  you  had  a  situation  which,  as  far  as  we  are  concerned,  was 
just  totally  a  nightmare. 

So  I  think  that  there  are  some  very  basic  questions  that  you 
have  to  ask  yourselves  about  how  you  want  to  see  the  system  of 
checks  and  balances  enforced  in  the  United  States.  If  it  is  through 
the  criminal  law,  then  you  are  going  to  have  one  of  these  statutes, 
but  when  you  do  so,  you  have  to  recognize  that  you  could  go  into 
an  experience  which  is  terribly  abusive,  and  even  though  there 
isn't  anybody  here  from  the  Iran-Contra  team,  the  prosecution 
team,  I  would  submit  that  that  is  exhibit  No.  1  for  abuses  which 
can  take  place  under  an  Independent  Counsel. 

Mr.  Bryant,  The  gentleman's  time  has  expired. 

Thank  you  very  much.  We  did  not  have  to  pay  any  of  the  attor- 
ney's fees  today,  but  if  we  had  had  to,  it  would  have  been  well 
worth  it.  Thank  you  very  much  for  coming  here. 

Mr.  Gekas.  I  wish  to  extend  my  appreciation  to  the  panel. 

Mr.  Bryant.  Our  next  panel  is  the  Honorable  Greorge 
MacKinnon,  a  Senior  Circuit  Judge;  George  Terwilliger  with 
McGuire,  Woods,  Battle  &  Boothe;  and  Terry  Eastland  of  the  Eth- 
ics and  Public  Policy  Center. 

We  will  invite  you  to  come  to  the  witness  table. 

Judge  MacKinnon,  thank  you  very  much,  and  would  you  go 
ahead  and  proceed. 

STATEMENT  OF  GEORGE  E.  MacKINNON,  SENIOR  CIRCUIT 
JUDGE,  U.S.  COURT  OF  APPEALS,  DISTRICT  OF  COLUMBIA 
CIRCUIT 

Judge  MacKinnon.  Mr.  Chairman  and  members  of  the  commit- 
tee, I  would  like  to  offer  my  statement  for  the  record. 

My  appearance  is  in  response  to  your  request  and  is  authorized 
by  canon  4  of  the  Code  of  Judicial  Conduct,  which  provides  that 
judges  may  "consult  with  a  legislative  body  on  matters  concerning 
the  administration  of  justice." 

I  say  that  because  when  I  testified  before  the  committee  before, 
an  Assistant  Attorney  General  of  the  United  States  criticized  me 
for  unethical  conduct  in  so  testifying. 

I  have  served  7  years  as  the  presiding  judge  of  the  special  divi- 
sion and  my  last  term  expired  on  October  26  and  Judge  Sentelle 
is  taking  over  now. 

Since  the  enactment  of  the  act,  the  special  division  has  appointed 
14  Independent  Counsels,  10  during  my  service  as  presiding  judge. 
We  have  had  nine  cases  with  respect  to  attorneys'  fees  that  have 
been  raised.  We  have  five  decisions  that  we  have  rendered  with  re- 
spect to  the  operation  of  the  act. 
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At  the  present  time  there  are  three  Independent  Counsels  serv- 
ing: Iran-Contra;  Samuel  R.  Pierce;  and  the  Mullins  case.  They  are 
serving  under  a  special  savings  clause  of  the  act. 

Before  addressing  the  contents  of  the  bill,  I  would  like  to  talk  a 
little  about  the  necessity  for  renewal,  which  seems  to  have  been 
more  or  less  the  subject  of  the  discussion  heretofore.  One  of  the 
most  frequent  statements  of  those  who  oppose  the  continuation  of 
the  Independent  Counsel  Act  is  the  assertion  that  Watergate,  and 
I  quote,   established  the  integrity  of  the  existing  system." 

However,  Watergate  required  a  special  regulation  and  all  these 
people  that  make  that  statement  never  get  down  to  reading  that 
regulation  which  provides,  and  I  will  just  read  a  short  part  of  it, 
"that  the  President  of  the  United  States  will  be  consulted  and  he 
will  consult  with  the  majority  Members  of  the  House  and  Senate 
and  the  ranking  and  minority  members  of  the  Judiciary  Committee 
of  the  House  of  Representatives  ascertaining  their  consensus  that 
whatever  he  does  is  in  accord  with  his  proposed  action." 

That  is  a  complete  surrender  of  executive  power  and  it  was  not 
indicative  of  the  fact  that  Watergate  was  prosecuted  under  existing 
means.  Watergate  thus  is  a  denial  that  the  existing  system  was 
adequate  for  the  purpose.  It  wasn't. 

The  next  thing  they  talk  about  is  supervision.  The  lack  of  so- 
called,  quote,  "supervision  of  Independent  Counsels  by  the  Depart- 
ment of  Justice,"  but  of  course  the  whole  purpose  of  the  act  is  to 
get  away  from  supervision.  I  have  had  my  experience  with  super- 
vision. When  I  was  U.S.  attorney,  I  called  the  FBI  the  first  year 
that  I  was  in  office,  I  said  I  want  to  investigate  a  labor  case.  The 
special  agent  in  charge  called  me  back  and  he  said,  "You  don't 
know  what  you  are  doing  here.  You  can't  investigate  a  labor  case 
without  getting  the  approval  of  the  Attorney  General."  "Well,"  I 
said,  "get  it."  He  got  it.  It  resulted  in  the  conviction  of  more  people 
for  labor  racketeering  in  that  one  case  than  have  been  convicted  in 
the  entire  Truman  administration  and  resulted  in  the  Teamsters 
Union  being  expelled  from  the  AFL-CIO  for  34  years.  That  is  the 
kind  of  supervision  they  want  to  continue;  so  that  the  Department 
of  Justice  in  these  cases  where  there  is  a  conflict,  can  control  the 
matter. 

They  cite  the  Denver  case,  which  involved  the  Canadian  Ambas- 
sador. He  was  interrogated  voluntarily.  The  Canadian  Government 
offered  to  cooperate  with  the  investigation  and  consequently  he  was 
finally  subpoenaed  and  they  objected,  and  the  court  ultimately 
upheld  the  objection.  They  said  it  was  not  a  complete  waiver  of  gov- 
ernmental diplomatic  immunity. 

That  was  a  court  decision.  That  demonstrates  that  adequate  su- 
pervisory power  exists  in  the  courts  in  Independent  Counsel  cases. 
All  of  this  talk  that  you  have  been  listening  to,  that  these  Inde- 
pendent Counsels  are  uncontrollable — there  isn't  a  word  of  truth  to 
it.  All  they  have  to  do  if  they  have  any  major  objection  is  go  before 
the  judge  that  is  handling  the  case  and  they  will  handle  it  as  they 
did  in  the  Canadian  case. 

Complaint  is  also  made  about  the  cost  of  the  Iran-Contra  inves- 
tigation. Now  of  course  this  is  a  unique  case.  You  are  never  going 
to  have  another  case  like  that  because  you  are  never  going  to  have 
a  case  where  the  President  of  the  United  States  and  the  Attorney 
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General  ask  an  Independent  Counsel,  naming  only  one  person  who 
is  not  a  special  person  named  in  the  act,  that  they  should  inves- 
tigate him  and  every  person  connected  with  him — no  names  men- 
tioned— ^for  every  violation  of  criminal  law  that  they  can  find  relat- 
ed to  the  requested  subject.  That  is  what  the  Attorney  Greneral 
asked  for  and  that  is  what  he  got.  So  all  your  objections  about 
Iran-Contra  do  not  go  to  the  prosecutor  who  was  carrying  out  a  tre- 
mendous job. 

One  thing:  He  has  had  14  convictions.  Two  were  reversed  be- 
cause of  action  by  the  Senate.  All  of  this  talk  that  you  have  heard 
here  retrying  these  cases  I  have  listened  to  when  I  was  U.S.  attor- 
ney: the  person  that  you  convicted  was  never  guilty,  there  was  al- 
ways something  wrong  with  the  Government's  case  and  so  on,  but 
that  isn't  the  case  with  Iran-Contra  and  the  convictions  proved  that 
particular  fact. 

Fourteen  convictions  with  2,  as  I  say,  overturned  by  court  of  ap- 
peals rulings  on  what  was  basically  the  action  of  the  Senate,  which 
was  advised  against  by  the  Independent  Counsel. 

Another  complaint  is  the  time  that  these  investigations  take. 
Iran-Contra  has  been  going  on  for  6  years.  Let  me  tell  you  this: 
Teapot  Dome  went  on  for  6  years  and  they  only  had  four  cases. 

It  takes  time  to  prosecute.  Now  you  are  talking  about  a  3-year 
limit  here.  When  we  get  down  to  it,  the  HUD  investigation  is  3 
years  old  the  day  before  yesterday.  It  took  a  year  and  a  half  to  get 
the  first  subpoena  upheld.  I  suggest  that  you  add  a  provision  to  the 
bill  for  the  expedition  by  the  court  of  these  cases  by  the  prosecutor 
and  by  the  defense.  That  is  a  fi^equent  provision  in  some  other  acts 
and  I  don't  see  any  reason  why  it  shouldn't  be  here. 

Another  item  that  causes  a  lot  of  time  to  be  spent  is  the  time 
spent  by  defense  counsels,  who  are  dragging  up  everything  for 
years,  trying  to  talk  the  Independent  Counsel  out  of  going  ahead 
with  the  case.  Of  course,  sometimes  they  yield  to  it  so  the  time  ex- 
pended isn't  all  the  result  of  the  system.  It's  the  result  of— what 
is  typical  to  most  criminal  cases  anyway.  Delay  favors  the  defend- 
ants. They  want  as  much  delay  as  they  can  get  and  they  get  it.  So 
I  wouldn't  be  taken  in  by  a  lot  of  complaints  about  the  amount  of 
time. 

On  jurisdictional  authority  complaint  is  made  that  the  special  di- 
vision in  Iran-Contra  exceeded  the  authority  in  granting  excessive 
prosecutorial  and  investigative  jurisdiction  with  respect  to  the  ap- 
plication of  the  Attorney  General.  The  contention  was  that  the 
court  was  without  authority,  the  special  division  was  without  au- 
thority, to  authorize  an  investigation  into  North's  alleged  involve- 
ment with  or  support  of  the,  quote,  "Nicaraguan  resistance." 

Let  me  tell  you  though  that  the  press  release  that  the  Attorney 
General  issued  the  day  he  asked  for  Independent  Counsel  stated 
that  he  was  requesting,  quote,  "an  investigation  in  the  matters  re- 
lating to  arms  shipments  to  Iran  and  the  transfer  of  funds  from 
those  shipments  to  the  contras  of  Nicaragua." 

Wouldn't  the  special  divisions  of  the  court  look  foolish  if  they 
hadn't  included  tnat  in  the  particular  jurisdictional  authority?  It 
was  plgdn  on  the  face  that  that  was  necessary. 

Complaint  is  also  made  in  the  Donovan  case  that  the  special  divi- 
sion exceeded  its  authority  in  delaying  investigation.  Well,  if  they 


104 

had  read  the  appHcation  of  the  Attorney  General,  they  would  have 
found  that  the  Attorney  General  in  applying  for  a  second  Donovan 
investigation  said  that  the  Independent  Counsel  shall  take  no  ac- 
tion which  he  determines  after  consultation  with  the  division  to  the 
court  may  or  is  likely  to  result  in  publicity  concerning  the  fact  of 
his  application,  his  jurisdiction  or  his  investigation. 

Donovan  was  being  tried  at  that  time  by  the  State  court  and  nat- 
urally they  didn't  want  to  be  unfair  to  him  and  so  the  delay  was 
something  that  was  authorized;  the  act  authorizes  it  as  a  matter 
of  fact,  and  but  the  Independent  Counsel  did  not  delay  his  inves- 
tigation. He  worked  undercover,  didn't  call  a  grand  jury,  right  at 
the  start  and  did  preserve  the  requested  secrecy. 

With  respect  to  the  bill,  on  costs,  some  amendment  with  respect 
to  who  should  oversee  the  cost  of  Independent  Counsel  investigat- 
ing is  certainly  desirable,  but  it  should  not  be  the  Independent 
Counsel.  These  people  are  not  selected,  because  they  are  account- 
ants. We  have  selected  them  because  they  have  judgment  with  re- 
spect to  bringing  criminal  cases  and  experience. 

Imposing  massive  accounting  duties  on  them  would  be  outside 
their  particular  competency.  I  suggest  that  if  you  are  going  to  make 
a  change  that  you  might  consider  that  Greneral  Services  Adminis- 
tration or  the  clerk  of  court  of  the  District  of  Columbia  Circuit. 
This  is  a  big  job  if  you  have  got  a  lot  of  cases  and  if  you  are  going 
to  cover  535  Members  of  Congress,  you  are  going  to  have  a  lot  of 
cases.  Of  course,  if  you  do  that,  you  may  have  to  reconsider  this 
whole  bill  anyway. 

Mr.  Bryant.  Judge,  can  we  get  you  to  press  through  to  a  conclu- 
sion? I  am  watching  these  three  lights  appearing  fearful  we  are 
going  to  have  to  adjourn  to  vote  in  a  moment. 

Judge  MacKinnon.  What's  that  again? 

Mr.  Bryant.  I  just  wondered  if  I  could  get  you  to  press  to  a  con- 
clusion. 

Judge  MacKinnon.  Yes,  I  am. 

My  conclusion — I  was  going  to  give  it  to  you  first — is  this.  When- 
ever a  high  government  official  is  subject  to  a  criminal  investiga- 
tion by  the  administration  of  which  he  is  a  part,  a  potential  institu- 
tion conflict  of  interest  always  exists  and  always  will  exist. 

Such  conflict  can  only  be  remedied  by  the  appointment  of  an 
Independent  Counsel  in  a  manner  that  does  not  present  such  insti- 
tutional conflict  of  interest. 

I  will  omit  other  comments  that  I  probably  ought  to  make. 

Mr.  Bryant.  We'll  pursue  those  in  questioning.  Thank  you  very 
much. 

Judge  MacKinnon.  Thank  you. 

[The  prepared  statement  of  the  Mr.  MacKinnon  follows:] 
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U.S.  House  of  Representatives 

Committee  on  the  Judiciary 

Subcommittee  on  Administrative  Law  and  Governmental  Relations 

Statement  of 

George  E.  MacKinnon 

Senior  Circuit  Judge 

U.S.  Court  of  Appeals 

District  of  Columbia  Circuit 


Mr.  Chairman  and  Members  of  the  Committee, 

My  appearance  is  in  response  to  your  request  and  is  authorized 
by  Canon  4  of  the  Code  of  Judicial  Conduct  which  provides  that 
judges  may  "consult  with  a  legislative  body  ...  on  matters 
concerning  the  administration  of  justice."  Code  of  Conduct  for 
Judges,  Volume  II,  Chapter  1,  Canon  4. 

My  seven  year  service  as  Presiding  Judge  of  the  Special 
Division  of  the  U.S.  Court  of  Appeals  for  the  Appointment  of 
Independent  Counsels  began  on  July  2,  1985  and  terminated  on 
October  26,  1992  the  statutory  expiration  date.  Judge  Sentelle  of 
the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  is  now  the  Presiding  Judge. 

Since  the  enactment  of  the  Act  the  Special  Division  has 

appointed  14   independent  counsels,   10  during  my  service  as 

Presiding  Judge,  in  the  following  investigations: 

Prior  Cases 

Hamilton  Jordan 

Timothy  Kraft 

Raymond  J.  Donovan 

Edwin  Meese  III 

Raymond  J.  Donovan 

Theodore  Olson 

Robert  Perry  (expansion  of  jurisdiction) 

Michael  K.  Deaver 

Oliver  L.  North,  Jr. 

Franklyn  C.  Nofziger 

Edwin  Meese  III  (expansion  of  jurisdiction) 

Samuel  R.  Pierce,  Jr. 


106 


Janet  Mullins 

Three  confidential  investigations 

During  my  tenure  the  Special  Division  has  decided  nine  cases  with 
respect  to  attorneys'  fees,  as  follows: 

1.  In  re  Oliver  L.  North  (Gadd  Fee 
Application) .  Without  prejudice  denied  fees 
as  application  was  premature,  842  F.2d  340 
(D.C.  Cir.  1988) .   Being  reversed. 

2.  In  re  Raymond  J.  Donovan.  877  F.2d  982 
(D.C.  Cir.  1989) .  Reduced  fees  granted,  no 
reimbursement  for  time  which  was  either  not 
reasonably  necessary  or  sufficiently 
documented. 

3.  In  re  Sealed  Case.  890  F.2d  481  (D.C.  Cir. 
1989) .  Fees  awarded  as  agency  restrictions 
preserving  confidentiality  prevented  Attorney 
General  from  obtaining  necessary  facts  to  make 
a  decision. 

4.  In  re  Olson.  892  F.2d  1073  (D.C.  Cir. 
1990)  .  Unindicted  subject  of  independent 
counsel  investigation  held  entitled  to 
reimbursement  of  reasonable  fees  and  expenses 
paid  to  his  attorney  which  would  not  have  been 
incurred  but  for  independent  counsel's 
investigation. 

5.  In  re  Meese.  907  F.2d  1192  (D.C.  Cir. 

1990)  .  Attorney  General  who  was  subject  of 
investigation  held  entitled  to  reduced  award 
of  reasonable  attorneys'  fees  and  costs. 

6.  In  re  Nofziger.  925  F.2d  428  (D.C.  Cir. 
1991.  Defendant  who  was  subjected  to  an 
invalid  indictment  obviated  the  no-indictment 
requirement  but  did  not  satisfy  the 
requirement  that  expenses  would  not  have  been 
incurred  "but  for  the  requirements  of  the 
Act." 

7.  In  re  Nofziger.  938  F.2d  1397  (D.C.  Cir. 

1991)  .  Fees  denied  because  there  was  no 
showing  that  the  government  official  was 
subjected  in  the  investigation  to  different 
standards  of  criminal  law  than  are  applied  to 
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private  citizens.  The  but  for  requirement 
held  not  satisfied. 

8.  In  re  Nof zioer/BraQg.  956  F.2d  287  (D.C. 
Cir.  1992)  .  No  showing  that  fees  would  not 
have  been  incurred  "but  for"  the  Act. 

9.  In  re  Nof ziaer/Bragg.  Div.  No.  87-1  (D.C. 
Cir.  July  14,  1992).   Reconsideration  denied. 

In  addition  the  court  has  ruled  on  five  cases  with  respect  to  the 

operation  of  the  Act,  as  follows: 

1.  In  re  Donovan.  7/3/86,  801  F.2d  409  (D.C. 
Cir.  1986)  .  Motion  by  Washington  Post  and  New 
York  News  for  certain  records  denied.  Motion 
for  reconsideration  denied.  Div.  No.  81-2, 
slip  op.  (D.C.  Cir.  August  22,  1986). 

2.  In  re  Olson.  Div.  No.  86-1,  4/2/87,  818 
F.2d  34  (D.C.  Cir.  1987).  Matters  may  not  be 
referred  to  independent  counsel  that  the 
Attorney  General  has  previously  determined 
should  not  be  pursued. 

3.  In  re  Sealed  Motion.  880  F.2d  1367  (D.C. 
Cir.  1989) .  Witness  held  entitled  to  copy  of 
his  grand  jury  testimony. 

4.  In  re  Inslaw.  885  F.2d  880  (D.C.  Cir. 
1989)  .  Private  party  lacked  standing  to 
compel  investigation  by  Independent  Counsel. 
The  mere  forwarding  of  material  to  the 
Department  of  Justice  by  the  Independent 
Counsel  did  not  impose  duty  on  the  Attorney 
General  to  investigate  the  need  for  an 
Independent  Counsel. 

5.  In  re  Visser.  968  F.2d  1319  (D.C.  Cir. 
1992)  .  Private  citizen  is  without  standing  to 
apply  to  the  Division  for  appointment  of 
independent  counsel  and  the  Division  is 
without  jurisdiction  to  grant  such 
application. 

At  the  present  time  three  independent  counsels  are  serving.   These 

investigations  include  Iran/Contra,  Samuel  R.  Pierce,  Jr.  (Housing 

and  Urban  Development),  and  In  re:  Mullins.  At  the  request  of  the 
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outgoing  Attorney  General  received  on  December  10,  1992  independent 
counsel  in  the  Mullins  investigation  was  appointed  and  his 
jurisdiction  defined  by  the  Special  Division  on  December  14,  1992. 
The  Independent  Counsel  Act  of  1987  ceased  to  be  effective  on 
December  15,  1992.  The  three  pending  investigations  are  continuing 
under  the  savings  clause  in  the  Act. 

Comments  on  Act 

Before  addressing  the  contents  of  the  Bill  I  submit  some 
comments  concerning  the  necessity  for  the  renewal  of  the  Act  and 
some  comments  that  have  been  directed  to  these  issues. 

Watergate 

One  of  the  most  frequent  statements  by  those  who  are  opposed 

to  the  continuation  of  the  Independent  Counsel  Act  is  the  assertion 

that  Watergate  "established  the  integrity  of  the  existing  system 

.  ,  .  ."    However,   Watergate  required  a  Special   Regulation 

promulgated  by  the  Acting  Attorney  General  and  the  Department  of 

Justice  that  established  the  Watergate  Office  of  Prosecution.   In 

that  regulation  the  President  effectively  surrendered  to  Congress 

all  his  executive  power  to  discharge  the  independent  counsel  except 

with  the  unanimous  approval  of  the  Judiciary  Committees  of 

Congress: 

In  accordance  with  assurances  given  by  the 
President  to  the  Attorney  General  that  the 
President  will  not  exercise  his  Constitutional 
powers  to  effect  the  discharge  of  the  Special 
Prosecutor  or  to  limit  the  independence  that 
he  is  hereby  given,  the  Special  Prosecutor 
will  not  be  removed  from  his  duties  except  for 
extraordinary  improprieties  on  his  part  and 
without  the  President's  first  consulting  the 
Majority  and  the  Minority  Leaders  and  Chairmen 
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and  ranking  Minority  Members  of  the  Judiciary 
Committees  of  the  Senate  and  House  of 
Representatives  and  ascertaining  that  their 
consensus  is  in  accord  with  his  proposed 
action. 

87  Fed.  Reg.  30738-39  (attached) . 

Watergate  is  thus  a  denial  that  the  existing  system  was 
adequate  for  the  purpose. 

Supervision 

Complaint  is  also  made  about  the  lack  of  so-called 
"supervision"  of  independent  counsels  by  the  Department  of  Justice. 
Of  course  the  principal  purpose  of  the  Ethics  in  Government  Act  is 
to  deprive  the  Executive  Branch  of  supervisory  power  over 
independent  counsels.  In  support  of  their  contention  of  inadequate 
supervision  Justice  asserts  that  the  need  for  supervision  was 
demonstrated  in  the  Deaver  case  where  independent  counsel  sought  to 
subpoena  the  Canadian  Ambassador  to  testify  with  respect  to  his 
employment  of  Deaver  to  secure  political  influence  on  a  pending 
matter.  Deaver  had  recently  resigned  as  Deputy  Chief  of  Staff  of 
the  White  House  and  Assistant  to  the  President  and  was  forbidden  by 
law  for  a  short  period  to  lobby  his  former  agency.  In  the  case 
independent  counsel  had  previously  obtained  through  the  State 
Department  a  written  statement  from  the  Canadian  government  of  its 
willingness  to  cooperate  with  this  investigation  by  permitting  four 
named  Canadian  officials,  including  Ambassador  Gottlieb,  to  respond 
to  appropriate  questions  put  to  them  in  writing  through  diplomatic 
channels.  When  a  subpoena  was  sought  through  the  court  for  the 
Ambassador  to  testify  to  that  effect  in  court,  the  Canadian 
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government  resisted  and  secured  a  decision  by  the  United  states 
District  Court  that  the  Canadian  government's  prior  agreement  to 
assist  the  independent  counsel  did  not  constitute  a  complete 
"waiver"  of  its  diplomatic  immunity.  This  is  thus  not  an  example 
of  a  need  for  supervision  by  the  Department  of  Justice  of 
independent  counsels.  f United  States  v.  Deaver.  Criminal  No.  87- 
096,  U.S.D.C.,  D.C.  622  1987).  Rather,  the  case  demonstrates  that 
adequate  supervisory  power  exists  in  the  courts  in  independent 
counsel  cases. 

Cost  of  Investigation 

Complaint  is  also  made  concerning  the  cost  of  the  Iran/Contra 
investigation.  This  criticism  fails  to  consider  the  tremendous 
magnitude  of  the  investigation  that  the  Attorney  General  and  the 
President  requested.  The  cost  of  criminal  investigations  and 
prosecutions  cannot  be  forecast.  In  Iran/Contra  14  convictions 
were  obtained  —  with  only  two  reversals,  both  attributable  to 
circumstances  that  the  independent  counsel  warned  the  Senate.  No 
person  cites  the  cost  of  Watergate,  the  cost  of  the  Ill-Wind,  or 
the  Abscam,  or  Hoffa  Grey  Lord  investigations  and  prosecutions.  The 
short  investigation  of  the  Congressmen's  accounts  in  the  House  Bank 
Scandal  has  an  estimated  cost  of  $2.3  million. 

Time 

Another  complaint  is  directed  at  the  time  that  the  Iran/Contra 
case  has  taken.  There  is  no  complaint  about  the  time  of  any  of  the 
other  13  independent  counsel  investigations.  The  time  complaint  in 
Iran/Contra  as  in  other  cases  must  be  analyzed.  Much  delay  in  such 
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trials  is  caused  by  the  actions  of  the  defendants.  They  learn 
about  the  inquiry  at  an  early  stage  contrary  to  the  usual  practice 
of  Department  of  Justice  investigations  that  are  confidential, 
where  defendants  do  not  learn  about  their  involvement  until  an 
indictment  is  returned.  The  putative  defendants  in  independent 
counsel  investigations  spend  unlimited  time  seeking  to  have 
independent  counsel  drop  the  inquiry  that  the  Attorney  General  has 
requested.  The  independent  counsel  in  Iran/Contra  never  requested 
any  delay.  It  is  also  significant  that  he  faced  very  substantial 
obstruction  by  the  government.  Just  one  instance;  he  was  not  able 
to  obtain  2,000  CIA  documents  from  the  government  until  five  years 
after  the  investigation  started.  Neither  independent  counsel  nor 
the  Act  should  be  blamed  for  such  delay  caused  by  such  obstruction. 

HUD  Investigation 

The  HUD  investigation  started  promptly  on  March  1,  1990  and 
has  been  continuing  for  three  years.  A  substantial  subpoena  was 
issued  to  one  of  the  principal  subjects  on  May  18,  1990,  a  month 
and  a  half  after  independent  counsel  was  appointed.  The  subpoena 
was  objected  to.  Even  after  the  subject  was  ordered  to  comply  she 
refused  to  do  so.  It  was  not  until  November  22,  1991,  18  months 
after  the  subpoena  was  served  that  the  Court  of  Appeals  finally 
upheld  the  District  Court  decision  sustaining  the  subpoena.  Thus 
the  case  was  delayed  over  18  months.  Such  delay  adds  materially  to 
the  cost  of  the  proceeding. 

While  much  of  the  delay  is  attributable  to  defense  counsel  I 
suggest  that  the  Bill  be  amended  to  provide  that  independent 
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counsel  cases  be  expedited  bv  counsel  and  the  courts. 

Jurisdictional  Authority 

Complaint  has  also  been  made  that  the  Special  Division  in 
Iran/Contra  exceeded  its  authority  in  granting  excessive 
prosecutorial  and  investigative  jurisdiction  with  respect  to  the 
application  of  the  Attorney  General.  The  contention  was  that  the 
court  was  without  authority  to  authorize  an  investigation  into 
North's  alleged  involvement  with  or  support  of  the  "Nicaraguan 
resistance. " 

The  Special  Division  in  authorizing  appointment  of  independent 

counsel   and   defining   his   investigative   and   prosecutorial 

jurisdiction  may  include  jurisdiction  that  is  demonstrably  related 

to  the  factual  circumstances  that  gave  rise  to  the  Attorney 

General's  request.   Morrison  v.  Olson.  487  U.S.  654,  679  (1988).  In 

this  connection  the  Special  Division,  as  it  is  authorized  to  do  by 

the  Federal  Rules  of  Evidence,  took  judicial  notice  of  the  press 

release  issued  by  the  Attorney  General  which  stated  that  he  was 

requesting 

[an]  investigation  into  matters  relating  to 

arms  shipments  to  Iran  and  the  transfer  of 

funds  from  those  shipments  to  the  contras  of 
Nicaragua. 

The  press  release  further  stated  that  the  Department  of 

Justice  was  "proceeding  to  make  such  an  investigation."    The 

Special  Division  did  not  invent  the  relationship  of  the  military 

shipments  to  Iran  to  the  transfer  of  funds  to  the  Contras  of 

Nicaragua.   It  was  plain  on  the  face  of  the  Attorney  General's 

press  release. 
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Delay 

Complaint  was  also  made  that  the  court  acted  in  excess  of  its 

authority  in  delaying  an  investigation.   The  reference  is  to  the 

Donovan  case  and  to  the  order  by  Presiding  Judge  Robb  appointing 

independent  counsel.   However,  those  so  complaining  should  have 

checked  the  application  by  the  Attorney  General  for  the  appointment 

of  independent  counsel.   The  application  submitted  to  the  Special 

Division,  because  Donovan  was  on  trial  in  state  court,  included  a 

request  that 

the  independent  counsel  shall  take  no  action 
which  he  determines  after  consultation  with 
this  division  of  the  court,  may  or  likely  to 
result  in  publicity  concerning  the  fact  of  his 
appointment,  his  jurisdiction  or  his 
investigation  .... 

It  was  thus  perfectly  proper  for  the  Special  Division 
(Presiding  Judge  Robb)  to  bring  this  request  from  the  Attorney 
General  to  the  attention  of  the  Special  Prosecutor,  who 
incidentally  did  not  delay  his  investigation  and  did  preserve  the 
necessary  secrecy. 

Teapot  Dome  —  Length  of  Investigation 

Teapot  Dome  surfaced  in  1922.  Congress  did  not  get  around  to 
directing  the  President  to  appoint  counsel  until  February  8,  1924. 
Chapter  16,  68th  Cong.,  1st  Sess.  The  Special  Prosecutors,  later 
Justice  Roberts  and  former  Senator  Pomerene,  were  appointed  and 
conducted  four  cases,  two  civil  and  two  criminal,  which  were  not 
finally  disposed  of  until  1931,  the  date  upon  which  Fall's 
conviction  was  upheld  by  the  Supreme  Court.  Fall  v.  United  States. 
49  F.2d  506  (D.C.  Cir.),  cert,  denied.  283  U.S.  867  (1931),  June  1, 
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1931. 

The  Bill  —  H.R.  811 

Reauthorization  of  the  Independent  Counsel  Law  for  an 
Additional  Five  Years 

1.  The  Bill  generally  proposes  to  extend  the  Independent 
Counsel  Act  for  an  additional  five  years  subject  to  substantial 
additions  proposed  later  in  the  Bill  that  do  not  generally  affect 
the  principal  provisions  of  the  Independent  Counsel  Act  except  with 
respect  to  congressmen  and  costs. 

CQStpg 

Some  amendment  with  respect  to  who  should  oversee  the  cost  of 
independent  counsel  investigations  is  certainly  desirable.  But  it 
should  not  be  independent  counsel.  Independent  counsel  are 
selected  to  investigate  and  prosecute  criminal  cases  against  high 
government  officials  that  in  their  judgment  warrant  prosecution. 
Lawyers  that  qualify  for  such  appointments  should  not  be  required 
to  perform  massive  accounting  duties.  In  some  respects  the 
proposals  in  the  Bill  for  supervising  expenditures  are  an 
overreaction  to  the  costs  and  the  length  of  time  involved  in  the 
Iran/Contra  investigation.  However,  the  resulting  costs  in 
I ran/ Contra  are  attributable  to  the  Attorney  General  and  the 
President.  The  administration  requested  an  unlimited  investigation 
and  prosecution  into  the  potential  violation  of  every  federal 
criminal  law  bv  any  person  having  anything  to  do  with  Oliver  North 
—  and  that  is  what  it  got.  Complaints  began  to  surface  when 
convictions  of  high  government  officials  resulted.  Judge  Walsh 
would  be  remiss  in  his  duties  if  he  did  not  carry  out  the 
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obligations  he  vas  appointed  to  fill. 

None  of  the  other  investigations  has  been  subject  to  such 
criticism.  However,  the  investigation  of  former  Secretary  of 
Housing  and  Urban  Development,  Samuel  R.  Pierce,  which  is  massive, 
involves  much  of  HUD  past  activity  and  has  taken  one-and-a-half 
years  just  to  have  the  courts  sustain  the  first  subpoena.  This 
investigation  will  undoubtedly  continue  for  some  time  and  result  in 
substantial  costs.  In  this  respect  however  Congress  was  adamant 
that  such  investigation  be  undertaken. 

Administrative  Support 

The  supervision  of  investigative  expenditures  should  not  rest 
upon  the  independent  counsel.  If  the  present  system  is  to  be 
changed,  costs  controls  and  administrative  support  might  be 
undertaken  by  the  General  Services  Administration  or  possibly  by 
the  Clerk  of  Court  of  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit.  Some  agency  should  assume  this 
responsibility  that  is  knowledgeable  in  such  matters.  Certainly 
not  one  that  would  criticize  an  independent  counsel  for  negotiating 
a  lower  room  rental  to  save  the  government  money,  or  for  using 
office  space  arranged  for  his  staff  by  the  General  Services 
Administration. 

Per  Diem  Expense 

Travel  expense.  The  Bill  proposes  for  one  year  after 
independent  counsel  is  appointed  to  limit  payment  of  travel  expense 
with  respect  to  duties  performed  in  the  city  in  which  the  primary 
office  of  the  independent  counsel  or  person  is  located.  To  me  this 
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change  is  questionable.  Independent  counsel  selected  from  the  city 
of  Washington  would  not  be  concerned  with  an  investigation  being 
conducted  in  Washington  but  such  charge  would  discriminate  against 
the  appointment  of  independent  counsels  of  lawyers  from  outside  the 
Washington  area.  Our  experience  has  shown  that  it  is  very 
difficult  in  some  cases  to  find  qualified  independent  counsel  from 
the  city  of  Washington  who  do  not  have  a  potential  conflict  of 
interest.  Those  with  the  ability,  experience  and  character  are 
usually  with  large  firms  and  their  partners  have  clients  that 
number  in  the  thousands  and  their  appointment  would  raise 
substantial  conflict  of  interest  questions.  In  one  case  we 
contacted  forty-five  qualified  lawyers  before  we  could  get  over  the 
conflict  of  interest  objection.  When  such  conflicts  appear  on  a 
belated  basis  as  it  did  in  the  Olson  investigation,  great 
difficulties  can  be  encountered. 

During  my  tenure  seven  independent  counsel  have  been  appointed 
from  the  city  of  Washington  and  five  from  elsewhere,  i.e..  New  York 
City,  Oklahoma  City,  Philadelphia,  Atlanta,  New  Orleans.  It  is 
submitted  that  the  appointment  should  not  be  restricted  or  limited 
in  the  manner  suggested. 

Reappointment  of  Independent  Counsel 

The  proposed  eunendnent  to  $  596(b)(2)  provides  that  if  the 
Attorney  General  has  not  done  so  that  not  later  than  three  years 
after  the  appointnent  of  independent  counsel  and  at  the  end  of  each 
succeeding  three-year  period  the  Special  Division  shall  determine 
whether  temination  of  the  independent  counsel  is  appropriate.   I 
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suggest  that   this  three-year  limitation  is  unnecessary  and 

undesirable.   Any  major  criminal  investigation,  as  with  the  HUD 

investigation  and  prosecutions,  after  three  years  may  just  be 

reaching  the  point  when  court  delays  have  been  overcome  and  the 

real  prosecution  begun.   Changing  counsel  at  that  time  could  be 

very  detrimental  to  any  prosecution.   Also,  a  new  independent 

counsel  taking  over  prosecutions  at  that  stage  would  be  under 

substantial  handicaps  and  the  inducement  to  replace  independent 

counsel  with  an  acting  assistant,  who  might  not  measure  up  to  the 

initial  counsel,  might  be  difficult  to  overcome.    I  believe 

independent  counsel  should  serve  for  the  duration. 

Members  of  Congress 

The  Bill  proposes  that — 

When  the  Attorney  General  determines  that 
it  would  be  in  the  public  interest  the 
Attorney  General  may  conduct  a  preliminary 
investigation  in  accordance  with  section  592 
if  the  Attorney  General  receives  information 
sufficient  to  constitute  grounds  to 
investigate  whether  a  member  of  Congress  may 
have  violated  any  federal  criminal  law  other 
than  a  violation  classified  as  a  class  B  or  C 
misdemeanor  or  an  infraction. 

H.R.  811,  Page  9-10. 

The  purpose  of  this  is  to  give  the  Attorney  General  discretion 

to  investigate  members  of  Congress  and  to  request  independent 

counsel   investigations   and   prosecutions   if   its   preliminary 

investigation  so  justifies.    In  my  opinion,  the  proposal  is 

unreasonable  and  undesirable.   There  is  no  institutional  conflict 

of  interest  between  an  individual  member of Conqyes? — and — the 

executive  branch  of  government  and  in  my  judgment  including  members 
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of  Congress  is  not  necessary.  To  add  535  additional  potential 
subjects  of  independent  counsel  investigation  would  very 
substantially  enlarge  the  coverage  of  the  Act  and  lead  to  hundreds 
of  unfounded  complaints.  Since  time  immemorial,  members  of 
Congress  have  been  routinely  prosecuted  by  the  Department  of 
Justice,  Burton  v.  United  States.  202  U.S.  344  (1906),  and  conflict 
of  interests  is  never  raised.  Examples  are  legion.  In  my  opinion, 
the  preferable  amendment  would  be  to  slightly  enlarge  the  covered 
individuals  and  to  repeal  the  discretionary  coverage  of  those  now 
covered  by  S  591(c).  I  believe  the  Act  should  be  amended  to  cover 
officials  with  Oliver  North's  authority  as  raandatorv  subjects  for 
independent  counsel  consideration. 

Attorney's  Fees 

With  respect  to  attorney's  fees  it  would  be  helpful  to  include 
in  the  legislative  history  the  statement  included  in  the  Senate 
Report  on  the  Bill  pending  in  1992  that  was  suspended  because  of 
the  threat  of  a  filibuster.  This  statement  is  to  the  effect  that 
Congress  recognizes  the  court's  opinion  in  In  re  Nofziaer  expresses 
the  congressional  intent  with  respect  to  the  award  of  attorneys' 
fees  to  unindicted  siibjects  of  independent  counsel  investigation. 

Withholding  Related  Material 

Congress  should  also  be  cautioned  against  withholding 
substantial  evidence  of  related  cases  when  applications  are  made  to 
the  Attorney  General  for  the  appointment  of  independent  counsel. 
Requests  for  the  Attorney  General  to  appoint  independent  counsel 
should  not  be  treated  as  a  continuation  of  a  legislative  hearing. 
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Substantial  evidence  of  crime  should  be  presented  to  the  Attorney 
General  before  requesting  the  appointment  of  independent  counsel. 

Expansion  of  Jurisdiction 

Section  593(c)  providing  for  the  expansion  of  jurisdiction  of 
an  appointed  independent  counsel  should  be  amended  to  provide  that 
before  additional  cases  are  presented  to  the  independent  counsel 
that  the  Attorney  General's  investigation  determine  that  there  is 
sufficient  additional  evidence  of  the  commission  of  a  criminal 
offense  to  justify  further  investigation. 

Criticism  of  Independent  Counsel 

One  author  implies  that  Judge  Walsh  is  trying,  at  his  stage  in 
life,  to  make  a  reputation.  This  is  a  preposterous  accusation. 
Judge  Walsh  has  been  President  of  the  American  Bar  Association, 
President  of  the  Bar  Association  of  the  City  of  New  York,  Deputy 
Attorney  General  of  the  United  States  for  four  years  in  the 
Eisenhower  Administration,  United  States  District  Judge  for  the 
Southern  District  of  New  York,  legal  counsel  to  Governor  Dewey  of 
New  York  for  several  years  and  has  held  other  substantial 
positions. 

Limitation  of  Travel  to  Primary  Office 

The  one-year  limitation  on  the  payment  of  travel  expenses  to 
the  primary  office  of  the  independent  counsel  is  unreasonable  and 
the  exception  allowed  for  "duties  ...  in  the  public  interest"  is 
too  ambiguous  to  constitute  a  workable  standard.  It  would  also,  as 
a  practical  matter,  effectively  restrict  the  appointment  of 
independent  counsel  to  Washington  lawyers.  Limiting  exceptions  to 
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recertification  "in  the  public  interest"  poses  an  unreasonably 
ambiguous  standard. 

Conclusion 
Whenever  a  high  government  official  is  subject  to  a  criminal 
investigation  by  the  Administration  of  which  he  is  a  part,  a 
potential  institutional  conflict  of  interest  always  exists.  Such 
conflict  can  only  be  remedied  by  the  appointment  of  an  independent 
counsel  in  a  manner  that  does  not  present  such  institutional 
conflict  of  interest. 

Respectfully  submitted. 


Y'^tri^oj,  ^  )^<^V^i^^<^'^'*<^^ 


George  E.  MacKinnon 
Date:   March  3,  1993 
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Mr.  Bryant.  Mr.  Eastland. 

STATEMENT  OF  TERRY  EASTLAND,  RESffiENT  FELLOW, 
ETHICS  AND  PUBLIC  POLICY  CENTER 

Mr.  Eastland.  Thank  you,  Mr.  Chairman  and  members  of  the 
committee.  Good  to  see  you,  Mr.  Frank.  We  usually  meet  on  the 
television. 

I  would  like  to  say  in  order  not  to  be  repetitive  of  what's  been 
said  earlier  this  morning,  I'll  iust  make  several  comments  I  think 
maybe  apart  from  the  text,  wnich  I  have  submitted  to  you — belat- 
edly, I  apologize  for  that,  but  there  is  a  text. 

Several  points.  It  seems  to  me  that  if  you  are  going  to  enact  the 
Independent  Counsel  statute  that  you  are  basically  right  to  propose 
the  changes  that  I  see  in  H.R.  811.  I  would  suggest  several  other 
things. 

On  budgetary  matters,  I  do  not  see  here  a  proposal  that  perhaps 
there  might  be  a  budget  submission,  binding  on  the  Independent 
Counsel,  made  to  the  relevant  committees.  That  might  be  some- 
thing you  wish  to  think  about  in  terms  of  cost  controls,  accountabil- 
ity. 

It  also  seems  to  me  on  the  salaries  point  which  is  dealt  with 
here,  the  comparability  point,  I  do  think  that  is  an  important  issue. 
One  of  the  Independent  Counsel,  one  of  the  assistants  in  Judge 
Walsh's  office,  was  just  out  of  law  school  and  was  being  paid,  I 
think,  $72,000  according  to  the  Independent  Counsel's  own  office 
and  I  think  that  seems  to  me  to  be  not  comparable  pay,  if  I  may 
use  that  phrase,  for  someone  with  that  limited  experience  and 
someone  who  apparently  indicated  his  desire  to  be  part  of  the  going 
after  of  a  President,  if  you  will,  in  his  memoir,  so  I  think  the  com- 
parability issue  is  important  and  I  think  modeling  it  after  the  U.S. 
attorneys  office  is  a  good  way  to  think  about  it. 

I  am  concerned  as  well  about  legal  fees.  I  second  Richard  Hibey's 
concern  here  and  the  concerns  of  others,  including  Sam  Dash.  Ted 
Olson  is  not  here  this  morning  to  testify,  but  as  you  know,  the 
Olson  case  is  interesting  on  this  point.  There  was,  I  think,  a  sealed 
protective  indictment  of  Ted  Olson  so  that  he  could  avoid  being  in- 
dicted, in  which  case  he  would  not  be  eligible  for  attorney's  fees, 
as  the  statute  was  written  at  that  time.  This  was  after  the  first  re- 
authorization of  the  statute  in  1983  and  I  think  that  language  is 
still  in  the  current  statute.  I  don't  think  it  was  changed  in  1987 
but  I  do  think  that  would  be  an  area  worthy  of  your  addressing. 

The  issues  dealing  with  the  Administrative  Office  have  alreaoy 
been  dealt  with  and  I  do  think  they  are  a  proper  area  of  your  con- 
cern. I  would  add  to  those  that  there  do  seem  to  be  some  issues 
arising  from  Morrison  v.  Olson  that  you  might  wish  to  look  at.  The 
opinion  of  the  court  in  Morrison  did  deal  with  the  special  division 
of  the  court  and  interpreted  some  of  the  provisions  dealing  with  the 
special  division  narrowly  so  as  to  avoid  constitutional  problems. 

You  might  wish  to  make  explicit  some  of  the  suggestions  that 
may  be  found  in  the  Rehnquist  opinion  as  to  the  nature  and  duties 
of  that  office.  I  deal  with  this  briefly  in  my  submission  but  it  might 
be  something  you  wish  to  codify  here. 

There  are,  by  the  way,  some  other  separation  of  powers  concerns 
and  I  would  say  that  the  ABA  suggestion,  which  has  been  raised 
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here  earlier,  seems  to  be  problematic,  in  fact  under  Morrison  v. 
Olson  itself,  I  think  if  you  had  judicial  review  of  the  Attorney  Gen- 
eral's decision  whether  to  even  refer  the  case  to  a  special  division 
of  the  court  I  think  that  clearly  would  not  stand  up  in  the  Supreme 
Court  on  review — ^if  that  is  the  proposal,  if  I  have  correctly  charac- 
terized it. 

I  think  the  question  of  trying  to  impose  time  limits  on  the  work 
of  Independent  Counsel  is  problematic.  I  don't  know  how  easily  it 
can  be  done.  I  mean  these  cases  can  be  much  too  long.  They  could 
maybe  be  too  short  but  I  am  not  sure  how  adequately  that  can  be 
written  into  the  law  but  maybe  it  should  be  something  you  address. 

I  do  want  to  focus  on  something  not  particularly  discussed  much 
at  all  to  this  point  and  that  concerns  the  compliance  with  the  De- 
partment of  Justice  policies.  This  goes  to  investigation  or  prosecu- 
tion policies  and  I  see  here  that  it's  been — the  suggestion  is  to 
amend  the  current  statute,  inserting  the  language  "shall  except  to 
the  extent  that  to  do  so" — that  is  to  say  now  where  to  comply — 
"would  be  inconsistent  with  the  purposes  of  this  chapter." 

That  raises  for  me  the  question  of  what  are  the  purposes  of  this 
chapter?  What  specifically  does  that  mean? 

I  think  it  is  clear  that  in  the  Iran-Contra  case  that  as  has  been 
pointed  out  here  several  times  this  morning,  the  individuals  were 
not  prosecuted  for  violations  of  the  Boland  amendment  or  the  Ex- 
port-Import Control  Act,  but  rather  largely  in  most  cases  for  var- 
ious ways  in  which  these  individuals  lied  or  withheld  information 
to  Congress  or  in  some  cases  the  Independent  Counsel  himself  or 
Government  executive  branch  authorities. 

I  think  that  this  is  where  you  see  a  divergence,  a  sharp  diver- 
gence between  the  traditional  prosecutorial  policy  of  the  Justice 
Department  and  this  Independent  Counsel  in  particular — I  am  not 
saying  all  Independent  Counsels  to  date. 

But  it  could  well  be  that  one  of  the  purposes  of  the  statute  as 
I  understand  it,  one  of  the  informal  purposes  may  be  to  prosecute 
executive  branch  officials  for  lying  to  Congress.  If  that  really  be; 
comes  the  purpose  of  the  statute,  and  as  far  as  I  can  tell,  that  real- 
ly is  what  Iran-Contra  is  all  about— Judge  Walsh  has  said  so  him- 
self— ^and  he  said  he  wished  to  establish  a  rule  of  law  through  his 
prosecutions  and  in  the  courts  to  establish  that  as  a  proposition. 

I  think  if  that  is  what  it  is  about,  I  would  suggest  that  perhaps 
Congress  ought  to  look  at  the  various  statutes  dealing  with  "lying" 
to  Congress.  This  is  apart  from,  by  the  way,  Independent  Counsel 
statute  reauthorization  or  resurrection,  if  you  will, 

I  think  you  may  need  to  look  at  those  statutes  to  consider  wheth- 
er they  are  properly  drafted  and  written.  You  will  see  that  the  Jus- 
tice Department  historically — and  there  are  authorities  who  have 
studied  this  question — ^has  not  brought  the  false  statement  statute 
charge  in  the  context  of  unsworn  testimony  or  if  they  have  I  think 
they  nave  done  it  once  historically  and  of  course  it  was  done  quite 
frequently  by  Judge  Walsh. 

Now  we  might  say  that's  a  good  thing  and  we  want  that  done. 
I  think  it  ought  to  be  clarified  perhaps  by  the  Congress  in  new 
statutory  language.  Now  again  this  is  something  separate  from  the 
Independent  Counsel  statute  questions  we  are  dealing  with  here, 
but  it  does  seem  to  me  quite  important  to  have  clear  rules  that  can 
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then  be  used  if  we  wish  to  do  so  in  a  prosecution  of  against  execu- 
tive officials. 

By  the  way,  I  think  as  well  there  are  questions  about  whether 
there  are  Members  of  Congress  who  lie  or  their  staffers  who  lie.  It's 
interesting  that  Peter  Fleming's  investigation  in  the  Anita  Hill- 
Clarence  Thomas  episode  did  conclude  that  someone  lied,  either  a 
Senator  or  a  staff  member.  We  did  not  hear  calls  for  someone  to 
prosecute  whoever  did  that  but  someone  did  lie,  by  the  way,  to  the 
Congress. 

That  violation  apparently  was  not  taken  as  seriously  as  some 
others,  but  be  that  issue  as  it  may,  there  is  one  other  matter  that 
I  think  ought  to  be  mentioned  here.  I  think  that  if  you  had  a  law 
case  in  which  a  President  of  the  United  States  fired  or  asked  the 
Attorney  General — well,  let  me  back  up. 

If  you  had  a  case  in  which  an  Attorney  General  ordered  an  Inde- 
pendent Counsel  to  comply  with  a  particular  prosecution  policy  of 
the  Justice  Department  as  currently  found,  is  stated  in  the  manual 
there  or  found  in  traditional  practice,  and  the  Independent  Counsel 
said  no,  he  would  not  comply  with  that  statute,  I  think  if  a  Presi- 
dent then  were  to  order  his  Attorney  General  under  the  statute  to 
fire  that  particular  individual,  I  think  in  that  case  if  we  read  Mor- 
rison carefully,  it  seems  to  me  that  the  court  would  probably  side 
with  the  President  in  that  kind  of  case. 

So  there  may  be  cases  or  there  may  be  issues  here  that  you 
would  like  to  think  about  in  terms  of  this  question  of  compliance 
with  Justice  Department  policies. 

Finally,  I  argued  in  my  submission  for  the  creation  of  an  Office 
of  Special  Counsel,  although  I  think  that  title  has  already  been 
taken,  we  have  a  lot  of  lawyers  in  this  town,  perhaps  an  Office  of 
Independent  Counsel,  whatever. 

Just  to  reiterate  that  suggestion,  I  think  Richard  Hibey  made  it, 
the  central  problem,  as  I  perceive  it,  with  the  Independent  Counsel 
regime,  as  we  have  lived  under  it,  is  that  it  does  create  a  separate 
justice  system,  and  you  do  have  a  set  of  incentives,  an  arrangement 
with  a  set  of  incentives  that  are  different  from  the  usual  system. 

Some  people  call  this  good.  I  think  that  while  we  can  look  and 
see  any  number  of  abuses  or  any  number  of  good  things  that  might 
have  occurred,  ultimately  the  question  is  the  kind  of  system  you 
put  in  place.  It  seems  to  me  here  that  an  Office  of  Special  Counsel 
or  Independent  Counsel  that  was  located  within  the  Justice  De- 
partment that  had  historical  continuity,  that  had  someone  in 
charge  over  time  and  could  compare  cases,  understood  the  tradi- 
tional prosecutorial  practices,  I  think  that  kind  of  individual  in 
such  an  office  would  be  better  integrated  into  the  prosecutorial  uni- 
verse, and  would  benefit  from  it,  and  you  might  be  able  to  have 
fewer  abuses,  especially  the  kind  that  have  been  discussed  today. 

Finally,  I  would  say,  I  am  against  any  resurrection  of  the  statute. 
I  think  it  is  a  bad  idea,  but  I  have  displayed  those  arguments  in 
my  book,  of  which,  by  the  way,  I  am  happy  to  submit  copies  to  this 
committee,  if  you  would  like  it. 

Mr.  Bryant.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Eastland  follows:] 
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Prepared  Statement  of  Terry  Eastland,  REsroENT  Fellow,  Ethics 

AND  PuBuc  Policy  Center 

Mr.  Chairmaiti  Benbara  of  th«  coaaitta*:   I  an  plaaaad  to  b« 
hara  today  to  dlacuas  anactmant  of  a  nav  Indapandant  oounaal 
atatuta.  Z  vorKad  in  tha  Juatica  Dapartaant  froa  1983  to  1986  and 
obaarvad  tha  Inpaot  of  tha  lav  upon  that  dapartaant  and  tha 
axacutiva  ganarally.  In  1989,  Z  publiahad  a  book  on  tha  atatuta. 
That  book  axaminad  tha  origina  and  anactaant  of  tha  lav,  ita  tvo 
raauthorisationa,  ita  anforcaaant,  and  ita  conatltutionallty  and 
wiadoB  aa  a  aattar  of  public  policy.   Tha  book  ia  titlad  gthiea. 
Pelitioa.  and  tha  Indapandant  Counaalt   Rvftutlv  Powr.  Rxacuttva 
viea  1789-19B9.  and  Z  aa  happy  to  provida  copiaa.   Zn  ay  aoat 
racant  book,  Enarov  in  tha  BKaeutivai   Tha  Caaa  for  tha  fitrony 
Praaidaney.  publiahad  by  tha  Fraa  Praaa  thia  paat  fall,  Z  davota 
ona  chaptar  antiraly  and  parta  of  aavaral  othara  to  iaauaa 
involving  tha  indapandant  oounaal  lav.   Ny  ovn  viava  on  tha 
adviaability  of  tha  atatuta  ara  parhapa  radundantly  on  tha  racord. 
If  Conqreaa  daairaa  to  anact  a  nav  indapandant  counaal 
atatuta,  thara  ara  aavaral  obvioua  iaauaa  vorth  addraaaing.  Ondar 
tha  old  atatuta,  for  axaspla,  a  apaeial  diviaion  of  tha  U.S.  Court 
of  Appaala  for  tha  Diatriot  of  Coluabia  Circuit  vaa  aaaignad  tha 
job  of  appointing  indapandant  counaala.  Zn  Morriaog  v.  oiaon.  tha 
Suprana  Court  did  not  void  thia  arrangaaant.   Sut  tha  Court, 
plainly  concarned  about  tha  conatitutional  intagrity  of  Articla  ZZZ 
judgaa,  narrovly  dafinad  tha  diviaion 'a  atatutory  povar  to 
taninata  a  counaal.  Zn  drafting  any  nav  lav,  Congraaa  sight  viah 
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explicitly  to  deny  the  special  division  the  ability  to  use  this 
power  to  renove  a  counsel  while  an  Investigation  or  prosecution  is 
underway,  and  to  authorise  that  court  to  use  the  termination  power 
only  to  remove,  in  the  language  of  Morrison,  "an  independent 
counsel  who  has  served  [his]  purpose,  but  is  unwilling  to 
acknowledge  the  fact."  Likewise,  Congress  might  wish  to  change  the 
statute,  again  in  accordance  with  the  majority's  suggestions  in 
Morrison,  to  deny  the  division  the  power  to  issue  orders  of  a 
supervisory  nature. 

Changes  like  these,  however  worthy,  would  not  overcome  the  key 
defect  in  the  statute.  And  the  key  defect,  I  should  hasten  to  add, 
is  not  that  Title  VX  did  not  apply  to  members  of  Congress.  There 
are  those  who  claim  that  the  situation  regarding  one  of  your 
colleagues,  Congressman  Ford,  demonstrates  the  need  for 
congressional  coverage.  The  argument  is  that  an  independent 
counsel  would  not  be  influenced  by  a  congressional  delegation; 
therefore,  as  the  instance  involving  the  Clinton  Justice  Department 
allegedly  shows  the  opposite,  we  need  one  an  independent  counsel  to 
Investigate  members  of  Congress  as  well  as  the  executive.  X  would 
argue  to  the  contrary,  however,  that  what  the  Ford  story  shows, 
among  other  things,  is  that  the  Justice  Department  is  a  multi- 
layered  institution  quite  capable  of  doing  the  right  thing.  The 
main  Justice  decieion  to  countermand  the  U.S.  Attorney *e  effort  to 
prosecute  Mr.  Ford  in  a  city  other  than  Memphis  was  met  with  the 
resignation  of  the  0.8.  Attorney.  As  the  judge  was  unwilling  to 
move  the  trial,  it  oomienoed  as  scheduled. 
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Tha  principal  problan  with  th«  old  lndep«nd«nt  oounaal  statuta 
conoarna  tha  charactar  of  tha  juatlca  aystan  It  craataa.  Undar  tha 
old  lav,  aach  counaal  had  only  ona  aubjact  aattar  to  Invaatlgata 
but  unllmltad  raaourcaa  to  do  what  ha  or  aha  wlshad.  And  aaoh 
counaal  got  to  atart  from  acratoh,  ordarlng  auppllaa  and  hiring 
aldaa  for  an  offlca  that  did  not  axlat  bafora  appointaant.  k 
counaal  did  not  hava  to  conaidar  tha  aarita  of  othar,  aiailar  oaaaa 
or  worry  about  nomal  budgatary  conatrainta  in  daciding  how  far  to 
praaa  tha  caaa  at  hand;  a  counaal  waa  not  surrounded  by  paara 
handling  similar  caaaa  or  auparvlsors  counseling  hia  in  his  labori 
and  a  counaal  did  not  hava  to  follow  Justice  Departaent  polioiea  or 
take  account  of  the  adoiniatrativa,  national  seourity,  diploaatio, 
and  other  consideratlona  that  often  shape  a  federal  criminal 
invaatigation. 

While  some  of  the  changes  in  H.R.  811,  as  I  read  it,  sees 
aimed  at  making  an  independent  counaal  acre  accountable,  the 
legislation  in  ay  judgaent  would  not  be  refora  enough.  Strong 
incentives  would  still  exist  for  independent  counsels  appointed 
under  this  legielation  to  go  their  own  way,  a  way  that  could 
diatort  justice  and  weaken  our  political  ayatem. 

As  I  say,  I  prefer  not  to  have  an  independent  counsel  law,  but 
if  we  are  to  have  one,  1  would  reoomnend  a  quite  different 
arrangement.  The  purpoae  of  auch  an  arrangement  would  be  to  better 
integrate  independent  counsels  into  the  traditional  prosecutorial 
universe  with  its  acre  fully  developed  sense  of  faimeas, 
perspective,  and  judgment.  The  arrangeaent  I  have  in  aind  would  be 
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an  Of  f  ic«  of  Special  Counsal  —  unlaaa  that  titla  haa  alraady  baan 
choaan.  It  would  ba  aaaignad  tha  duty  of  invaatlgatlng  and 
proaacutlng  high-ranking  govamaant  officiala.  Thaaa  oould  inoluda 
not  only  ao-oallad  "oovarad"  paraona  from  tha  axacutiva  branoh,  but 
alao  nanbara  of  Congraaa.  Tha  haad  of  tha  of  flea  would  ba 
appointed  by  the  Praaident,  aubjeot  to  Senate  confimation.  Tha 
individual  would  ba  aubjeot  to  reaoval  aa  tha  Praaident  wiabad. 
Thia  would  introduce  tha  inportant  element  of  accountability  now 
lacking  and  have  a  beneficial  influence  upon  tha  attitude  of  tha 
counsel,  who  would  not  think  himaelf  auparior  to  the  President  or 
our  systea  of  laws  and  able  to  craft  hia  own  proaecution  policiaa 
or  to  diaragard  diploaatic  or  other  executive  branch  concerns.  At 
the  sane  time  it  is  doubtful  that  the  preaidant'a  unfettered 
ability  to  fire  an  independent  counaal  would  threaten  the  integrity 
of  hia  work.  The  political  coata  of  doing  ao,  without  clearly 
juatifiabla  causa,  would  reaain  tha  ultiaata  insurance  policy. 

Organizationally,  the  office  would  be  located  within  the 
Juatica  Department  but  could  be  phyaioally  housed  elsewhere,  as  a 
symbol  of  its  independenca.  Tha  office  would  hava  a  small  staff, 
and,  as  part  of  tha  Dapartaant,  would  ba  obligated  to  follow  agenoy 
policies.  In  this  respect,  by  the  way,  the  provision  in  H.R.  811 
that  aaenda  the  old  594(f),  which  ia  the  provieion  concerning 
coaplianoa  with  policiea  of  tha  department,  will  not  oonatrain  an 
independent  counaal  hellbent  on  departing  froa  DOJ  polioiea, 
without  vary  good  causa.  Because  such  an  office  would  ba 
continuous,   institutional   aaaory   would   develepi   a   larger 
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prosecutorial  unlvars*  would  s«rv«  to  check  the  occupational 
hasarde  of  ■ingle-Blnded  proaecutore  —  those  of  too  narrow  focus, 
of  dininished  perspective,  of  preoccupation  with  one  allegation  or 
suspect  to  the  exclusion  of  all  else.  The  office  would  handle 
allegations  fron  the  moaent  they  were  Bade.  The  Attorney  Ceneral, 
using  the  Criminal  Division,  would  not  screen  the  allegations,  as 
the  previous  statute  provided,  nor,  obviously,  would  he  refer  thea 
to  a  court  for  appointment  of  an  independent  counsel;  the  roles 
played  by  the  Attorney  General  and  the  Special  Division  under  the 
Special  Division  would  be  eliminated.  The  Office  of  Special 
counsel  would  make  the  decision  whether  to  prosecute  or  not,  and 
the  first  public  notice  of  any  action  taken  would  be  on  the  day  an 
indictment  was  returned  —  as  in  any  other  government  prosecution. 
Any  report  on  an  investigation  would  be  patterned  after  the 
straightforward  one  in  Watergate. 

Such  an  office  would  be  independent  in  all  the  senses  that 
truly  matter,  but  because  of  its  integration  into  a  larger 
prosecutorial  universe,  it  would  not  be  as  likely  to  behave  in  the 
unreasonable  and  unfair  fashion  of  some  recent  independent 
counsels.  Neither  would  investigations  tend  to  consume  as  much 
time  and  expense  as  they  have  in  the  past. 

The  idea  of  such  an  office  is  not  new.  Then  Senator  Howard 
Baker  suggested  it  first,  in  1974.  The  Ford  administration 
proposed  it  in  1976.  That  legislation  actually  passed  the  Senate 
by  a  vote  of  91  to  5.  A  few  years  ago,  Andrew  Frey  and  Kenneth 
Geller,  former  career  officials  at  the  Justice  Department, 
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advocated  a  vary  alnilar  idea  In  tha  pagaa  of  tha  Waahinyton  Poat. 
Tha  concapt  haa  downaldaa,  chiaf  anong  than  that  tha  offloa  sight 
Cry  to  ganarata  bualnaaa  in  ordar  to  ba  a  buraauoratio  sucoaaa. 
Still,  such  an  offica  would  ba  a  vaat  inprovaaant  ovar  tha  ad  hoo 
creation  of  indapandant  counaala,  tha  ayaten  eatabliahad  by  tha  old 
atatuta. 

Tha  graateat  iaprovanant  of  all  would  ba  for  thia  body  to  do 
nothing,  which  ia  to  aay,  to  lat  tha  law  that  diad  on  Dacaabar  15, 
1992,  atay  in  ita  grava. 

A  Waahington  without  tha  indapandant  counaal  law  would  ba  ona 
in  which  the  post-Watergate  political  culture,  aenaitised  aa  it  ia 
to  chargea  of  govemaent  sal  feasance,  would  work  in  such  a  way  aa 
to  refocua  constitutional  responsibility  on  the  President  and  the 
Congreaa.  Presidents  would  be  pressed  by  the  nedia  and  Congraas  to 
confront  allagationa,  and  Congraas  would  be  pressed  by  the  media  to 
investigate  and  even  coBuaence  iapeachDent  prooaadings.  Both 
branchea  would  be  held  accountable  by  the  people  for  their  aotiona 
—  or  lack  thereof. 

The  result  would  be  a  gain  in  political  perspective  and 
constitutional  purpoae.  Inveatigation  and  proaacution  of  executive 
nalfeaaanca  would  ceaae  to  have  the  diaproportionate  influence  upon 
our  politica  it  haa  had  in  recent  yeara.  There  would  be  incentivea 
to  practice  ordinary  politics  without  fear  that  political  diaputes 
Bight  reault  in  a  crlainal  trial.  The  political  culture  would  be 
freed  of  the  teaptation  created  by  the  old  statute  to  frame 
allegations  of  aalfaasanca  in  exclusively  orialnal  tenss.   The 
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Praaidant  no  longer  would  hav*  an  axcusa  to  postpona,  if  not  forgo 
altogether,  asaeaanenta  of  the  behavior  in  queation  in  broader 
tarma  of  athica  and  political  danaga.  Criminality  would  not  be  tha 
■aaaura  of  appropriate  conduct  or  fitnaaa  for  office,  and 
raaignation  by  thoaa  vho  have  engaged  in  dubious  conduct  would 
become  a  more  viable  option.  Xa  it  happened,  the  old  law  preaaurad 
individuala  to  atay  in  office  while  an  inveatigation  proceeded,  on 
the  reaaoning  that  to  leave  waa  to  admit  guilt. 

In  a  world  without  an  independent  counsel  law,  Presidents  or 

Attorneys  General  could  exercise  their  discretionary  authority  in 

casea  of  conflict  of  intereat  and  name  Watergate-type  prosecutors. 

fewer  auch  proaecutora  would  probably  be  appointed  than  were  named 

pursuant  to  the  independent  counaal  atatute.   This  is  hardly  an 

undeairable  consequence.  The  deciaion  to  name  an  outaide  counsel 

ought  to  reflect  a  mora  balanced  judgment  than  often  occurred  under 

tha  old  statute,  which  weighted  tha  legal  and  political  acales  in 

favor  of  a  referral.    Still,  however  many  or  few  "outside" 

inveatigationa  might  occur  without  tha  law,  it  ia  very  probable 

that  the  Preaident  would  name,  or  have  named,  a  apaoial  proseoutor 

in  the  most  serious  cases. 

One  argument  againat  returning  to  the  pre-Watergate.  world  is 
tha  thought  of  a  apacial  proaecutor  firing,  aa  in  that  of  Archibald 
Cox.  The  anawer  to  thia  ia  that  there  ia  every  reaaon  to  think 
that  a  Preaident  will  not  repeat  tha  Nixon  miatake  of  unjuatifiably 
firing  a  apacial  proaecutor;  the  proapect  of  emberraaament  and 
obloquy,  and  ultimately  impeachment,  ahould  work  to  prevent  that 
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occurranc*.  Yet  wn  if  a  •pecial  prosacutor  la  fir«d,  hlHttfxy 
show*  that  a  replacasent  is  soon  thereafter  naned.  That  vas  the 
case  on  each  of  the  three  occasions  on  which  special  prosecutors 
were  fired  —  under  Presidents  Grant  and  Truman,  as  well  as  Nixon. 
Finally,  Z  should  add  that  there  is  nothing  wrong  with  going 
through  another  Watergate  wringer.  The  franers  of  the  Constitution 
made  it  hard  to  dislodge  a  President,  and  it  should  be  hard.  The 
process  should  force  deliberation,  and  it  should  be  a  public 
deliberation. 

Thank  you. 
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Mr.  Bryant.  Mr.  Terwilliger. 

STATEMENT  OF  GEORGE  J.  TERWILLIGER  ID,  ESQ.,  McGUIRE, 

WOODS,  BATTLE  &  BOOTHE 

Mr.  Terwiluger.  Thank  you,  Mr.  Chairman,  and  thank  you  for 
this  opportunity  to  present  my  views  on  H.R,  811.  I  will  endeavor 
to  be  very  brief  in  interests  of  time  here. 

The  question  of  reauthorizing  the  Independent  Counsel  Act,  I 
think,  presents  important  issues  of  public  policy  concerning  the  ad- 
ministration of  justice.  I  think  the  proposed  statute  would  affect 
three  aspects  of  the  administration  of  justice,  that  were  also 
touched  upon  by  the  prior  statute,  that  deserve  careful  consider- 
ation. 

The  first  is  the  impact  on  the  basic  separation  of  power  structure 
of  our  Government,  which  we  have  heard  something  about  this 
morning. 

Two  is  the  impact  on  the  normal  functions  of  the  Department  of 
Justice,  and  public  perceptions  of  those. 

Three  is  the  impact  on  persons  whose  conduct  is  subject  to  the 
jurisdiction  of  an  Independent  Counsel  appointed  under  the  act. 

Let  me  state  at  the  outset  that  I  recognize  that  H.R.  811  at- 
tempts to  legislate  some  much  needed  reform  in  the  operations  of 
Independent  Counsels  under  the  prior  statute,  and  I  applaud  the 
committee  for  recognizing  the  need  for  that  reform.  However,  I  can- 
not conclude  that  the  reforms  proposed  go  far  enough  to  correct  the 
flaws  that  experience  with  the  statute  has  identified,  as  well  as 
flaws  inherent  in  its  basic  structure. 

In  my  view,  the  provision  for  a  prosecutorial  entity  that  is  largely 
independent  of  the  executive  branch  creates  an  official  who  is  basi- 
cally accountable  to  no  one  for  the  exercise  of  awesome  prosecu- 
torial powers. 

I  would  note  parenthetically  that  if  one  gives  broad  consideration 
to  everything  that  Professor  Dash  said  this  morning,  all  of  the  con- 
cerns that  he  has  expressed,  and  I  appreciate  his  passion  for  hav- 
ing positive  values  in  the  administration  of  justice,  but  everything 
that  he  expressed  about  inherent  conflicts  of  interest  and  so  forth 
would  apply  with  equal  weight,  in  my  view,  to  an  Independent 
Counsel  who  was  a  prosecutor  basically  accountable  to  no  one. 

A  special  prosecutor  who  is  not  accountable  to  any  executive 
branch  authority  is  inconsistent  with  the  basic  theme  of  separation 
of  powers  in  our  Government,  and  substituting  judicial  or  congres- 
sional oversight  for  executive  accountability  only  compounds  that 
problem. 

Second,  to  be  effective  in  its  responsibility  to  administer  justice, 
the  Department  of  Justice  must  be  perceived  as  having  a  high  de- 
gree of  credibility  and  integrity.  The  statute,  which  presumes  that 
the  Department  lacks  those  qualities  in  certain  circumstances,  or 
as  to  certain  cases,  as  the  Independent  Counsel  statute  does,  un- 
dermines the  Department's  general  effectiveness  in  other  cir- 
cumstances. 

Third,  the  statute  creates  real  dangers  to  the  rights  of  those  sub- 
ject to  an  Independent  Counsel's  investigation  or  prosecution.  A 
prosecutor,  and  I  have  been  a  prosecutor,  or  was  a  prosecutor  for 
14  years,  a  prosecutor  who  sets  out  to  pursue  singular  targets  lacks 
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the  perspective  of  prosecutorial  entities  that  can  examine  alleged 
wrongdoing  against  a  broad  tableau  of  criminal  mischief. 

However,  I  recognize  that  certain  circumstances  may  make  resort 
to  a  prosecutor  with  some  degree  of  independence  appropriate,  and 
I  think  there  is  a  viable  alternative  to  appointment  of  a  statutory 
Independent  Counsel.  I  think  it  is  very  interesting  to  hear  this 
morning  that  I  will  be  the  third  witness  that  the  committee  has 
heard  from  that  recommends  some  variation  on  a  theme  of  what 
I  am  about  to  recommend.  And  I  would  urge,  despite  the  political 
momentum  that  may  stand  behind  creation  or  reauthorization  of 
this  statute,  that  what  I  and  these  other  witnesses  have  identified 
be  considered  as  an  alternative.  The  alternative  is  some  discre- 
tionary appointment  of  an  independent  special  prosecutor  by  the 
Attorney  General  under  current  law.  Under  the  prior  statute,  and 
under  a  current  regulation,  this  prosecutor  would  be  removable 
only  for  good  cause,  and  could  contest  the  merits  of  that  removal 

in  court. 

I  believe  that  the  triggering  mechanisms  afforded  Congress  in 
the  prior  statute  could  be  retained,  but  ultimate  accountability  for 
the  prosecution  function  would  remain  with  the  executive  branch. 

I  also  woiJd  like  to  parentheticallv  add  a  comment  about  what 
Tom  Wilson  said  this  morning,  and  that  is  the  need  to  consider  na- 
tional security  and  foreign  policy  issues  in  exercising  prosecutorial 
discretion  in  certain  cases.  That  is  an  entirely  legitimate  factor  to 
consider  in  the  exercise  of  prosecutorial  discretion.  It  is  one  that  is 
a  product  of  the  unitary  executive  system  that  we  have  where  we 
do  not  have  prosecutors  that  function  solely  to  secure  the  prosecu- 
tion function,  but  function  as  part  of  the  overall  system  to  see  to 
it  that  the  laws  are  faithfully  executed. 

I  can  tell  you  from  my  own  experience  that  some  of  the  most  dif- 
ficult matters  that  I  faced,  particularly  while  I  was  Deputy  Attor- 
ney General,  dealt  with  weighing  national  security  and  foreign  pol- 
icy concerns  in  regard  to  tne  decision  to  prosecute  an  individual 
case. 

Mr.  Frank  [presiding].  Thank  you. 

(The  prepared  statement  of  Mr.  Terwilliger  follows:] 
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Prepared  Statement  of  George  J.  Terwilliger  III,  Esq.,  McGuire, 

Woods,  Battle  &  Boothe 

Mr.  Chairman  and  members  of  the  Committee: 

I  am  pleased  to  have  this  opportunity  to  present  my  views  on  H.R.  811,  the  Independent 
Counsel  Authorization  Act  of  1933. 

The  question  of  reauthorizing  the  Independent  Counsel  Act  presents  important  issues  of 
public  policy  concerning  the  administration  of  justice.  The  proposed  Independent  Counsel  statute 
would  affect  three  aspects  of  the  administration  of  justice  that  I  believe  deserve  careful 
consideration:  one.  the  impact  on  the  basic  separation  of  powers  structure  of  our  government; 
two,  the  impact  on  the  normal  functions  of  the  Department  of  Justice,  and  public  perceptions  of 
the  same:  three,  the  impact  on  persons  whose  conduct  is  subject  to  the  jurisdiction  of  an 
Independent  Counsel  appointed  under  the  Act. 

I  believe  the  impact  of  the  prior  Act  and  the  proposed  legislation  in  each  of  these  aspects 
is  adverse  to  the  administration  of  justice  in  the  United  States.  This  counsels,  therefore,  against 
reauthorization  of  the  Act.  I  will  briefly  discuss  the  basis  for  my  conclusions  as  to  each  aspect 
and  then  present  a  modest  proposal  for  an  alternative  means  to  accomplish  the  objectives  of  the 
Independent  Counsel  statute. 

Let  me  state  at  the  outset  that  I  recognize  that  H.R.  811  attempts  to  legislate  some  much 
needed  reform  of  the  operations  of  Independent  Counsels  under  the  prior  statute.  I  applaud  the 
Comminee  for  recognizing  the  need  for  such  reform.  However,  I  cannot  conclude  that  the 
reforms  proposed  go  far  enough  to  correct  the  flaws  that  experience  with  the  statute  has 
identified  and  flaws  inherent  in  its  basic  structure.  In  addressing  both  the  adverse  impact  of  the 
proposed  legislation  and  the  rationale  for  the  alternative  I  present,  I  will  address  these 
deficiencies  in  the  reform  effort. 
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Adverse  Impact  on  the  Administration  of  Justice 
Separation  of  Powers 

I  recognize  that  the  Supreme  Court  upheld  the  constitutionality  of  the  prior  Independent 
Counsel  statute  in  Morrison  v.  Olson.  Nonetheless,  from  a  public  policy  analysis,  the  wise 
course  is  to  favor  preservation  of  the  delicate  balance  of  powers  in  our  governmental  structure. 
Legislation,  generally,  should  avoid  creating  governmental  structure  or  operations  which  confuse 
Constitutional  responsibilities  basic  to  the  separation  of  powers. 

As  we  all  recognize,  under  our  Constitution  it  is  the  Executive's  duty  to  see  to  it  that  the 
laws  are  faithfully  executed.  No  Executive  function  is  more  fundamental  than  that  concerning 
the  investigation  and  prosecution  of  criminal  wrongdoing.  The  Executive  Branch  is  regularly 
criticized  for  what  it  chooses  to  investigate  and  prosecute  as  well  as  for  what  it  does  not 
investigate  and/or  prosecute.  Our  system,  however,  recognizes  (hat  the  decision  to  commence 
investigation  and  to  prosecute  wrongdoing  is  uniquely  an  Executive  function.  Courts  have 
consistently  declined  to  assert  any  power  to  require  the  Executive  to  commence  criminal 
proceedings  and  have  relatively  limited  power  to  terminate  the  same.  Congress. 
Constitutionally,  has  no  role  in  such  proceedings  apart  from  its  obviously  important  function  of 
determining  what  conduct  shall  be  proscribed  by  the  law  and  conducting  oversight  of  Executive 
functions.  Congress  is,  of  course,  free  to  voice  its  disagreement  with  Executive  decisionmaking, 
including  the  exercise  of  prosecutorial  discretion. 

The  check  on  the  exercise  of  investigative  and  prosecutorial  discretion  is,  in  its  essence, 
a  political  one.  The  President  and  the  Attorney  General  are  held  accountable  by  the  people  for 
whether  or  not  the  task  of  investigation  and  prosecution  is  being  faithfully  performed. 
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Under  the  prior  statute,  however,  an  investigator/prosecutor  was  created  who  was.  in 
both  legal  and  practical  terms,  accountable  to  no  one.  H.R.  811  includes  several  provisions  that 
attempt  to  address  this  glaring  and  oft-cited  flaw  in  the  prior  statute.  This  flaw  is  most  directly 
addressed  in  the  provisions  of  the  bill  providing  for  the  Independent  Counsel  to  submit  an  annual 
"status  report"  to  Congress  and  for  consideration  of  reappointment  of  an  Independent  Counsel 
after  three  years  in  office.  More  indirectly,  the  legislation  purports  to  subject  an  Independent 
Counsel  to  the  ethical  oversight  of  the  Attorney  General  and  the  Office  of  Government  Ethics. 

These  provisions  do  not,  however,  resolve  the  issue  of  an  Independent  Counsel's  lack  of 
accountability.  Moreover,  the  provision  for  an  annual  status  report  to  Congress  is  both 
theoretically  and  practically  flawed.  In  our  system  it  is  simply  not  the  business  of  Congress  to 
review  the  substance  of  ongoing  criminal  investigations.  I  recognize  that  this  provision  is 
admirably  motivated  as  a  device  to  make  Independent  Counsels  more  accountable.  However, 
an  Independent  Counsel  should  be  no  more,  or  less,  accountable  to  Congress  than  any  other 
federal  prosecutor.  This  provision  offends  separation  of  powers  concerns.  On  a  practical  level, 
it  is  simply  ill-advised  to  provide  for  Congressional  review  of  on-going  criminal  investigations. 
The  dangers  of  unwarranted  political  influence  on  the  investigatory  process  presented  by  this 
provision  are  real.  To  avoid  some  of  this  danger  the  proposed  legislation  provides  for  an 
Independent  Counsel  to  omit  confidential  information  from  such  reports.  Withholding  of  such 
data,  while  certainly  proper,  is  counter-intuitive  to  the  enhancement  of  Independent  Counsel 
accountability.  This  underscores  the  difficulty  in  attempting  to  hold  Independent  Counsels 
accountable  to  Congress. 
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H.R.  81 1  also  seeks  to  address  issues  of  fiscal  accountability  for  Independent  Counsels. 
The  goal  of  increased  fiscal  accountability  and  specific  provisions  to  control  costs  are  laudable. 
The  necessity  for  such  provisions,  howeve*-,  further  underscores  the  inherent  difficulties  created 
by  an  office  that  is  truly  independent  of  normal  government  operations.  To  the  extent  that  past 
practices  have  dictated  the  necessity  of  these  fiscal  controls,  one  wonders  what  other  mischief 
is  possible  in  matters  far  less  subject  to  quantifiable  analysis. 

The  fundamental  flaw  present  in  the  prior  statute,  a  pronounced  lack  of  accountability, 
remains  in  the  legislation.  Giving  ethical  enforcement  power  to  the  Attorney  General 
accomplishes  little  without  giving  the  Attorney  General  express  authority  to  conduct 
investigations  of  the  ethical  conduct  of  an  Independent  Counsel.  The  legislation  also  does  not 
give  the  Attorney  General  any  enforcement  authority  regarding  the  requirement  that  an 
Independent  Counsel  adhere  to  Justice  Department  policies.  Obviously,  provisions  that  would 
put  real  oversight  authority  in  the  Attorney  General  would  be  considered  by  many  a  threat  to  the 
independence  of  these  specially  appointed  prosecutors.  Thus,  the  fundamental  concept  and 
structure  of  the  law  thwarts  any  real  attempt  to  render  Independent  Counsels  accountable.  This 
presents  a  substantial  weakness  in  the  bill.  These  provisions  are,  simply,  an  inadequate  check 
on  the  exercise  of  prosecutorial  power. 
Impact  of  the  Department  of  Justice 

I  spent  more  than  fourteen  years  as  a  federal  prosecutor,  beginning  my  career  as  a  law 
clerk,  then  a  line  prosecutor,  a  United  States  Attorney  and  fmished  my  tenure  as  Deputy 
Attorney  General.  I  do  or  should  know  the  Department  of  Justice  as  an  institution  as  well  or 
bener  than  anyone  who  has  had  the  privilege  of  holding  its  highest  offices.     Without 
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equivocation.  I  can  testify  that  the  existence  of  an  Independent  Counsel  statute  is  harmful  to  the 
Justice  Department's  mission  in  securing  the  administration  of  justice.  Such  a  statute  represents 
a  presumption  that  the  Department  is  incapable  of  policing  wrongdoing  by  high  executive  branch 
officials.  I  state  this  without  rancor  or  malice  toward  those  who  are  proponents  of  such 
legislation.  Rather.  I  think  it  must  be  said  because  it  is  tnie  and  because  the  perception  of  this 
presumption  underlying  the  statute  undermines  the  general  effectiveness  of  the  Department. 

The  effectiveness  of  the  Justice  Department's  day  to  day  work  is  dependent  upon  its 
credibility  and  integrity.  Because  the  process  of  exercising  prosecutorial  discretion  is  not  one. 
for  good  reason,  carried  on  in  the  open,  some  faith  must  be  accorded  to  the  integrity  of  the 
decisionmakers.  If  there  is  a  widespread  belief  that  the  Department's  integrity  is  questionable, 
there  will  be  little  faith  in  and  comfort  with  its  decisionmaking.  An  Independent  Counsel  statute 
that  presumes  the  Department  lacks  the  credibility  to  decide  some  of  its  most  sensitive  potential 
cases  undermines  the  Department" s  general  credibility  and  is  adverse  to  its  effectiveness.  This 
standing  presumption  that  the  Department  is  incapable  in  one  set  of  circumstances  lends  credence 
to  unfounded  allegations  that  it  is  incapable  in  others. 

I  do  not  mean  to  suggest  that  the  Department  is  flawless  in  its  operations  or  that  its 
prosecutors  do  not  make  mistakes  in  judgment.  Nor  do  I  suggest  that  there  are  not  occasions 
where  prosecutors  are  overzealous  or  otherwise  testing  the  bounds  of  ethical  propriety.  AJl 
appropriate  means,  including  vigorous  challenges  in  litigation,  should  be  employed  to  test  the 
Departments  prosecutions.  A  statute  which  presumes  an  incapability  to  perform  vital  and  highly 
visible  functions,  however,  is  not  conducive  to  having  a  Justice  Department  that  is  held  to  be 
of  the  highest  calibre  and  integrity. 
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The  mandatory  nature  of  certain  "triggering "  mechanisms  [see  28  U.S.C.  §  592(c)]  in 
the  prior  statute  also  create  artificial  and  unnecessary  burdens  on  prosecutorial  decisionmaking 
in  the  Department.  I  am  aware  of  circumstances  where  no  reasonable  prosecutor  would 
conclude  that  initiation  of  prosecution  is  appix)priate,  but  which  nonetheless  must  be  referred  for 
appointment  of  an  Independent  Counsel.  This  creates  unnecessary  work  which  further  burdens 
the  criminal  justice  system  and  is  patently  unfair  to  the  subjects  of  investigation. 
Adverse  Impact  on  Targets  of  Investigation 

The  absence  of  many  of  the  nonnal  institutional  checks  and  balances  on  the  prosecutorial 
function  in  an  Independent  Counsel's  office  is  a  threat  to  the  rights  of  those  subject  to  its 
investigations.  In  1940,  future  Supreme  Court  Justice  Robert  Jackson  recognized  that  the 
prosecutor  with  a  singular  target  represented  the  greatest  potential  abuse  of  prosecutorial  power 
[see  Morrison  v.  Olson.  487  U.S.  at  728  (Scalia,  J.,  dissenting].  As  Justice  Jackson  recognized, 
the  administration  of  justice  is  best  served  by  examination  of  individual  misconduct  against  a 
tableau  of  all  cases  a  prosecutor  sees  and  all  those  assimilated  into  the  institutional  knowledge 
of  a  prosecutorial  entity.  Even  the  most  conscientious  Independent  Counsel  lacks  the  benefit  of 
such  perspectives. 

The  proposed  legislation  and  the  prior  statute  attempt  to  graft  such  institutional 
knowledge  and  perspective  on  to  Independent  Counsel  by  requiring  adherence  to  the  Justice 
Departments  "written  or  other  established  poUcies"  [28  U.S.C.  §  594(f)].  How,  one  might  ask. 
is  an  Independent  Counsel  to  know  of  "other  established  policies"?  This  provision,  simply  is 
inadequate  to  the  task  of  rendering  an  Independent  Counsel's  operations  consistent  with  the 
Department's  traditions  of  practice,  policy  and  procedure,  much  of  which  is  institutionally 
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known,  but  not  of  such  a  nature  that  it  can  be  reduced  to  formalistic  writing.  This  inadequacy 
is  only  heightened  by  the  lack  of  any  measure  for  enforcement  of  the  "adherence"  provision, 
even  at  the  instigation  of  those  targets  of  investigation  perhaps  most  directly  effected  by  a  failure 
to  adhere. 

Moreover,  a  putative  defendant  faced  with  a  looming  indictment  by  an  independent 
counsel  has  no  recourse  to  any  higher  authority  to  challenge  the  exercise  of  prosecutorial 
discretion.  Likewise,  an  indicted  defendant  seeking  a  negotiated  disposition  cannot  even  argue 
to  higher  authority  that  the  prosecutor's  offer  is  inconsistent  with  dispositions  permitted  in  like 
circumstances  in  other  cases. 

Perhaps  most  importantly,  a  putative  defendant  has  no  avenue  for  discussion  with  senior 
policymakers,  removed  from  the  heat  of  battle,  concerning  the  dangers  of  expanding  the  realm 
of  prosecution  to  cover  new  areas  of  alleged  wrongdoing.  If  there  is  a  danger  in  criminalizing 
policy  disputes  within  the  government,  the  degree  of  concern  should  rise  exponentially  where 
a  prosecutor  is  appointed  to  singularly  and  independently  pursue  criminal  charges  in  just  such 
circumstances. 

Achieving  the  Objective  of  an  Independent  Counsel  Statute 
Without  the  Deficiencies  of  Prior  and  Proposed  Legislation 

It  is  evident  that  many  have  recognized  the  dangers  and  deficiencies  of  the  prior 

Independent  Counsel  statute.   While  the  proposed  legislation  contains  modest  reform,  it  cannot 

achieve  real  reform  of  the  deficiencies  because  those  are  inherent  in  the  construction  of  a 

prosecutorial  entity  largely  independent  of  the  authority  of  the  Executive. 
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At  the  risk  of  alienating  those  absolutely  committed  to  the  necessity  of  an  Independent 
Counsel  statute,  closely  resembling  the  current  model,  as  well  as  those  unalterably  opposed  to 
recreation  of  the  authority  for  any  such  office,  I  respectfully  submit  another  concept  for 
consideration. 

I  confess  at  the  outset  that  if  forced  to  choose,  I  would  oppose  reauthorization  of  the 
statute.  largely  for  the  reasons  stated  in  the  foregoing.  However,  my  own  experience  in  the 
Department  of  Justice  leads  me  to  conclude  that  there  are  circumstances  where  concern  for  the 
administration  of  justice,  as  well  as  very  real  practical  and  political  considerations,  suggest  that 
resort  to  a  prosecutor  with  a  degree  of  autonomy  is,  unfortunately,  appropriate.  Both  the  public 
interest  in  the  perception  of  the  fair  administration  of  justice  and  the  interest  of  an  accused  in 
a  credible  outcome  may  render  an  independent  counsel  type  function  necessary  in  certain  limited 
circumstances.  These  circumstances  are  not,  however,  limited  to  alleged  wrongdoing  by  high 
Executive  Branch  officials. 

The  prior  process  of  appointment  of  a  statutory  Independent  Counsel  is  premised  on  the 
belief  that  institutionally  the  Justice  Department  is  not  capable  of  investigating  the  alleged 
wrongdoing  of  these  high  Executive  Bnmch  officials.  The  fear  is  that  political  pressures  could 
be  brought  to  bear  that  would  taint  the  Department's  decisionmaking  in  the  prosecutorial 
process.  Thus,  the  thinking  goes,  there  is  a  need  for  a  prosecutor  free  of  such  pressures  who 
is  to  be  "independent"  of  the  Executive  that  can  create  such  pressure.  This  same  rationale, 
however,  can  be  applied  in  some  circumstances  where  the  alleged  wrongdoer  is  a  member  of 
Congress.  Conversely,  both  classes  of  individuals  can  present  circumstances  where  resort  to  an 
"independent  prosecutor"  is  unnecessary. 
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This  notion  of  "independence",  though,  is  the  fundamental  flaw  in  the  system  created  by 
the  statute.  It  removes  the  accountability  for  decisionmaking  from  appointed  and  elected 
Executive  officials  and  reposes  it,  instead,  in  an  inferior  official  accountable,  in  reality,  only  to 
his  or  her  conscience  and  concern  for  personal  reputation.  If  there  is  a  willingness  to  place  that 
much  responsibility  in  one  person,  does  not  a  system  that  accomplishes  the  same  ends,  yet  leaves 
the  ultimate  accountability  with  Executive  officials  make  even  more  sense?  A  system  could  be 
created  that  would  give  the  Attorney  General  discretion  in  all  circumstances  to  decide  whether 
to  appoint  an  Independent  Counsel  and  that  would  provide  for  judicial  review  of  any  Attorney 
General  decision  to  terminate  the  appointment. 

Currently,  the  Attorney  General  has  the  authority  to  appoint  an  "Independent  Counsel"" 
under  the  general  appointments  authority  of  Title  28,  United  States  Code.  A  detailed  process 
for  doing  so  and  authorizations  for  the  conduct  of  the  office  is  also  extant  [28  C.F.R.  §  600.  ei 
seq.].  This  "independent  counsel'"  or  special  prosecutor  has  many  of  the  same  assurances  of 
independence  as  do  those  Independent  Counsels  appointed  by  the  Special  Division  of  the  Court 
under  the  statute,  including  removal  only  by  the  personal  action  of  the  Attorney  General  and 
only  for  good  cause  [28  C.F.R.  §  600.3].  This  regime  could  be  modified  so  that  an  order 
appointing  such  special  prosecutors  can  prescribe  any  degree  of  independence  necessary  in  the 
circumstances  of  a  panicular  matter,  including  relatively  complete  independence.  However,  this 
"special  prosecutor "  should  remain  a  subordinate  officer  of  the  Attorney  General  and,  thus,  the 
ultimate  accountability  for  his  or  her  functioning  would  remain  where  it  should  -  with  the 
Executive. 
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If  the  personal  recusal  of  an  Attorney  General  is  required  on  either  traditional  recusal 
analysis  or  on  a  basis  similar  to  that  prescribed  in  28  U.S.C.  §  591(e),  the  Attorney  General  can 
be  recused  from  the  responsibility  to  appoint  a  special  prosecutor  in  favor  of  either  a  subordinate 
Department  official  or,  in  extreme  circumstances,  a  special  outside  counsel  engaged  to  perform 
that  function. 

The  advantages  to  utilizing  a  process  of  Attorney  General  appointment  of  a  special 
prosecutor  rather  than  a  statutory  independent  counsel  are  many.  In  addition  to  maintaining 
traditional  lines  of  Constitutional  responsibility  and  accountability,  the  special  prosecutor  can 
utilize  the  institutional  ethos  of  the  Justice  Department  as  embodied  in  its  career  professionals. 
The  special  prosecutor  would  have  the  entire  Department  of  Justice  available  as  a  resource, 
including  its  considerable  investigative  apparatus.  To  whatever  extent  independence  is  required, 
walls  of  non-disclosure  can  be  created  within  the  Department  to  insure  the  same.  The  special 
prosecutor  would  also  be  subject  to  the  same  level  of  ethical  scrutiny  and  fiscal  accountability 
as  a  regular  Department  prosecutor. 

The  current  regulations  for  appointment  of  an  "independent  counsel"  by  the  Attorney 
General  do  not  address  the  "triggering"  mechanisms  of  the  prior  statute,  particularly  the 
authority  of  the  Judiciary  Committees  to  initiate  preliminary  proceedings  under  the  statute  [28 
U.S.C.  §  592(g)].  Under  my  proposal,  these  mechanisms  could  be  essentially  retained, 
including  the  mandatory  requirement  that  the  Attorney  General  report  within  30  days  whether 
a  preliminary  inquiry  has  begun  or  will  commence.  The  difference  would  be  that  an  ultimate 
decision  that  independent  prosecutorial  authority  is  required  would  result  in  an  order  of 
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appointment  of  a  special  prosecutor  by  the  Attorney  General  or  his  designee,  rather  than  an 
application  to  the  Court  for  a  statutory  "Independent  Counsel". 

This  proposal,  so  far,  can  be  said  to  still  beg  the  question  of  the  ultimate  independence 
of  the  special  prosecutor  from  improper  influence.  To  insure  public  confidence  in  the  relative 
independence  of  the  special  prosecutor  one  provision  of  the  current  regulation  could  be  enacted 
into  law.  with  some  modifications.  Under  the  regulation,  an  Attorney  General  appointed 
Independent  Counsel  removed  for  good  cause  by  the  Attorney  General  may  obtain  judicial 
review  of  the  removal  in  a  civil  action  before  the  "special  division"  of  the  court  [see  28  U.S.C. 
§  49].  Enacting  this  provision  into  law  would  provide  an  appropriate  safety  value  to  guard  the 
independence  of  a  special  prosecutor.  A  new  statute  embodying  this  provision  should  be 
modified  in  two  respects.  First,  removal  should  be  permitted  by  either  the  Attorney  General  or 
by  a  designee  if  the  Anomey  General  is  recused  or  has  otherwise  designated  another  to  perform 
this  function  (the  President,  of  course,  retains  the  authority  to  dismiss  any  Executive  Branch 
official).  Second,  good  cause  for  dismissal  should  expressly  include  that  the  Attorney  General 
or  a  designee  has  determined  that  a  prosecution  proposed  by  the  special  prosecutor  should  not 
go  forward,  unless  that  decision  has  been  specifically  delegated  to  the  "special  prosecutor"  by 
the  terms  of  his  or  her  order  of  appointment. 

This  proposal  would  maintain  accountability  for  the  responsibility  to  execute  the  law 
where  it  belongs,  in  the  E.\ecutive  Branch.  It  would  provide  for  a  suitable  degree  of 
independence  and  eliminate  many,  but  not  all.  of  the  most  troubling  aspects  and  implications  of 
the  prior  statute. 
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I  present  this  as  a  concept  and  an  alternative,  recognizing  that  effectuation  of  the  concept 
into  a  workable  law  requires  further  consideration.  I  offer  it,  however,  in  the  hope  that  the 
administration  of  justice  can  be  spared  the  further  travails  of  trying  to  provision  for  an 
accountable  prosecutor  wholly  independent  of  the  Executive  Branch  of  government.  It  is  well 
to  remember  that  it  was  a  special  prosecutor  appointed  by  an  Attorney  General  that  successfully 
handled  the  investigation  and  prosecution  of  the  Watergate  affair,  which  gave  birth  to  this  entire 
controversy. 
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Mr.  Frank.  I  apologize.  As  you  know,  we  had  to  vote,  and  Mr. 
Bryant  and  I  Just  tried  to  execute  a  handoff  here  without  interfer- 
ing because  of  this. 

Let  me  begin  by  asking,  Mr.  TerwilHger,  on  that  one  point,  and 
I  am  saying  we  have  a  dfilemma  here  and  we  have  to  choose.  Let 
me  ask  first,  is  there  anything  in  the  statute  that  prevents,  or 
maybe  we  ought  to  institutionalize  this,  the  executive  branch  from 
making  arguments  in  camera  to  the  Independent  Counsel  against 
prosecutions  because  of  national  security? 

That  is,  £ind  maybe  we  could  even  work  out  some  mechanism  to 
make  sure  but  I  wouldn't  have  any  problem  with  making  sure,  if 
there  was  any  obstacle  to  the  executive  branch  being  able  to  make 
arguments,  as  I  say,  in  camera  to  the  Independent  Counsel  that 
this  or  that  should  not  be  pursued  for  the  following  national  secu- 
rity reasons,  has  that  ever  been  done,  do  you  know? 

Mr.  Terwilliger.  No.  Well,  informally  perhaps,  but  the  question, 
Mr.  Frank 

Mr.  Frank.  Answer  the  factual  question  before  you  get  to  an  ar- 
gument about  it,  OK? 

Mr.  Terwiluger.  Sure. 

Mr.  Frank.  Is  there  any  obstacle  in  the  statute  to  that  being 
done  now? 

Mr.  Terwilliger.  I  would  say  yes,  there  is. 

Mr.  Frank.  There  is  an  obstacle? 

Mr.  Terwiluger.  The  obstacle  is  the  basic  structure  of  the  stat- 
ute, and  that  is  that  the  Independent  Counsel  has  no  obligation  to 
even  raise  such  matters  as  an  issue,  and  there  is  no  way  for  the 
Department,  therefore,  to  know. 

Mr.  Frank.  I  think,  in  some  cases,  they  have  a  pretty  good  idea. 
In  Iran-Contra,  I  don't  think  it  was  a  total  surprise.  At  some  point, 
they  know.  But  I  think  I  wouldn't  be  adverse  to  putting  some  lan- 
guage in,  and  I  take  your  point  and  I  think  you  are  right,  people 
might  arg^e  that  given  the  very  structure  of  it,  it  was  somehow 
contravening  the  spirit  to  have  those  kind  of  conversations. 

I  don't  see  any  reason  why  the  executive  branch  should  be  dis- 
couraged from  making  its  arguments  about  national  security  to  the 
Independent  Counsel,  as  I  say,  in  camera  in  a  way  that  would  be 
relevant. 

Beyond  that,  though,  and  this  is  where  we  get  to  our  policy  dis- 
ag7"eement,  under  your  scheme  or  under  your  proposal,  the  other 
side  has  schemes  and  we  have  well  worked  out  plans.  We  will  ei- 
ther both  have  schemes  or  neither  of  us  will.  Under  your  proposal, 
the  problem  is  that  it  is  then  a  unilateral  executive  branch. 

For  instance,  if  we  went  to  where  you  said  you  would  have  the 
Attorney  Greneral  appoint  someone,  would  the  Attorney  General 
have  the  right  to  say,  but,  by  the  way,  these  areas  are  off  limits 
because  of  national  security,  or  how  would  the  Attorney  Greneral 
appointment  power  deal  with  the  national  security  situation  in  this 
case? 

Mr.  Terwilliger.  I  think  that  is  a  good  point,  and  that  is  exactly 
one  of  the  reasons  why  a  discretionary  appointment  with  the  Attor- 
ney General,  and  not  having  that  appointment  authority  very  close- 
ly circumscribed  is  important,  because  the  degree  of  independence 
and  the  matters  to  be  considered 
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Mr,  Frank.  But  how  would  it  work? 

Mr.  Terwilliger.  If  it  were  I  making  a  decision  like  that,  I 
would  give  the  Independent  Counsel  the  wherewithal  to  make  rec- 
ommendations on  prosecution  including  assessment  of  national  se- 
curity concerns,  but  the  ultimate  responsibility  to  make  a  decision 
in  the  end  whether  or  not  to  follow  a  recommendation  of  such  an 
Independent  Counsel  should  be  either  the  Attorney  Greneral's  or  a 
designee. 

Mr.  Frank.  And  I  misunderstood  this  then.  So  under  this  thing, 
which  I  g^ess  is  like  the  way  Malcolm  Wilkie  was  appointed,  was 
he  under  that  authority? 

Mr.  Terwilliger.  I  don't  know  about  Judge  Wilkie,  Judge  Lacey 
was,  however. 

Mr.  Frank.  So  the  Independent  Counsel  there,  it  is  not  an  Inde- 
pendent Counsel  in  that  he  or  she  makes  any  judgments  about 
what  to  do  ultimately,  he  simply  recommends  and  the  Attorney 
General  is 

Mr.  Terwilliger.  I  don't  mean  to  suggest  that,  Mr.  Frank. 

Mr.  Frank.  Then  I  don't  understand  you. 

Mr.  Terwilliger.  I  am  saying  that  the  ultimate  responsibility  in 
the  end  is  the  Attorney  Greneral's  and,  just  like  in  any  prosecution 
today,  the  Attorney  CJeneral  can  reach  out  through  the  U.S.  attor- 
ney and  say,  "No,  aon't  prosecute." 

Mr.  Frank.  I  understand  that.  In  the  situation  you  are  talking 
about,  ultimately,  finally,  if  the  Attorney  General  doesn't  want  the 
prosecution  to  go  ahead,  it  doesn't  go  ahead? 

Mr.  Terwiluger.  That's  correct. 

Mr.  Frank.  That  is  the  biggest  difference  between  the  two  situa- 
tions? 

Mr.  Terwiluger.  I  think  that  is  right. 

Mr.  Frank.  Then,  my  problem  is  in  the  area  we  get  here,  and 
I  understand  people  who  say,  "Well,  differences  over  foreign  policy 
shouldn't  be  criminalized,"  the  problem  is,  if  you  follow  your 
scheme,  and  I  think  this  is  the  case,  if  you  read  the  circuit  court 
in  D.C.'s  line  of  opinions,  if  you  don't  have  an  Independent  Coun- 
sel, there  is  virtually  no  way  the  executive  branch  can  be  re- 
strained from  doing  whatever  the  hell  it  likes  in  foreign  policy, 
other  than  its  own  conscience,  because  there  is  no  way  anybody  is 
going  to  get  it  to  court. 

You  can  pass  all  the  statutes  in  the  world,  but  you  are  then  say- 
ing, however,  the  executive  branch  must  be  given  the  discretion  to 
entorce  those  statutes  or  not  based  on  national  security  grounds.  If 
the  executive  branch  thinks  that  for  national  security  reasons  no 
prosecution  should  obtain,  there  is  virtually  no  way  Congress  can 
get  in  there.  No  private  citizen  can  bring  a  suit.  So  how  then  do 
you  enforce  statutes  that  restrict  the  executives  discretion  in  the 
national  security  area  that  the  executive  chooses  not  to  enforce  on 
itself? 

Mr.  Terwilliger.  With  all  due  respect,  Mr.  Frank,  I  think  that 
is  an  oversimplification  of  my  view,  but  let  me  answer  your  ques- 
tion directly. 

Mr.  Frank.  But  it  is  the  reality.  I  don't  mean  to  ascribe  it  to  you, 
but  I  am  saying,  and  if  I  ascribed  that  to  you,  I  didn't  mean  to, 
I  do  think  tnat  it  is  a  consequence  of  the  following.  It  is  nobody's 
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particular  preference,  maybe,  but  if  you  look  at  the  decisions  in  the 
circuit  court,  things  like  War  Powers  Act  is  a  nullity.  No  one  thinks 
the  War  Powers  Act  means  anything. 

Virtually  none  of  those  enactments  have  been  successful.  They 
are  unenforceable  by  the  doctrines  worked  out  by  the  circuit  court. 
If  you  then  have  a  situation  where  even  if  a  statute  is  enacted,  the 
executive  branch  can,  whenever  it  feels  national  security  requires 
it,  simply  refuse  to  enforce  it,  what  is  the  check? 

Mr.  Terwilliger.  I  think  what  you  have,  Mr.  Frank,  is  essen- 
tially a  legal  dispute  of  constitutional  dimension  about  what  is  the 
extent  of  the  executive  power  when  it  comes  to  foreign  policy  and 
national  security. 

But  leaving  that  issue  aside 

Mr.  Frank.  That  is  the  central  issue,  because  I  suspect  what  you 
just  told  me  is,  the  answer  is  there  is  no  check  because  under  your 
constitutional  view  the  executive  should  do  whatever  it  wants. 

Mr.  Terwilliger.  No,  that's  not  true,  and  I  certainly  would  not 
describe  executive  power  as  the  power  of  the  executive  in  any  area 
to  simply  do  what  it  wants  to  do. 

Mr.  Frank.  Where  is  the  legal  formal  check  on  the  executive 
power? 

Mr.  Terwilliger.  There  are  a  number.  First  of  all,  if  there  is  a 
statute  which  proscribes  certain  activity,  and  some  aspect  of  the  ex- 
ecutive branch  engages  in  it,  then  it  is  the  Attorney  General's  re- 
sponsibility to  inquire  into  that. 

If  the  Attorney  General  has  a  real  conflict  for  some  reason  in 
doing  that,  or  believes  it  politically  advisable  for  reasons  of  public 
confidence,  politics  in  the  small  "p''  sense,  then  he  can  appoint  or 
she  can  appoint  an  Independent  Counsel  to  look  into  that  without 
surrendering  the  ultimate  responsibility  to  see  to  it. 

Mr.  Frank.  So  that  the  Attorney  General  and  the  President  will 
still  decide,  which  means,  and  you  have  just  restated  your  point, 
that  if  the  President  and  the  Attorney  Greneral,  and  in  this  case  the 
Secretary  of  State,  the  Secretary  of  Defense,  and  the  National  Se- 
curity Adviser,  believe  that  it  is  in  the  interest  of  national  security 
to  ignore  a  statute,  if  they  decide  that  in  good  faith,  as  Attorneys 
General  and  such  officials  have,  then  there  would  be  no  way  to  en- 
force it  on  them. 

Mr.  Terwilliger.  I  think  we  need  to  be  careful  with  the  lan- 
guage there.  The  decision  is  not  to,  as  you  put  it,  ignore  a  statute. 
The  decision  that  is  before  the  Justice  Department  in  that  kind  of 
instance  is  whether  or  not  a  prosecution  should  be  initiated  for  an 
alleged  violation  of  law. 

Mr.  Frank.  Against  people  who  violate  a  statute.  Fine.  I  will  ac- 
cept that. 

Mr.  Terwilliger.  The  President  has  other  disciplinary  alter- 
natives in  front  of  him,  if  he  believes  a  statute  was  ignored  in  the 
course  and  conduct  of  executive  activity,  he  can  fire  people. 

Mr.  Frank.  You  are  missing  my  point,  which  is,  what  if  the 
President  decides,  "That  is  a  dumb  statute,  I  don't  like  that  stat- 
ute, I  wish  they  hadn't  passed  that  statute,  and  if  they  knew  what 
I  know  now  when  they  passed  that  statute  then,  they  wouldn't 
have  passed  that  statute  so,  therefore,  we  are  not  going  to  pay  any 
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attention  to  that  statute,  and  anybody  who  violates  it  is  home 
free." 

There  is  nothing  under  your  system  that  prevents  that  from  hap- 
pening is  there? 

Mr.  Terwilliger.  Well,  that  prevents  it  from  happening?  No,  nor 
does  an  Independent  Counsel  prevent  it  from  happening.  The  an- 
swer to  your  question,  since  we  are  talking  in  broad  terms,  is  im- 
peachment. The  Congress  can  inquire  into  that  kind  of  behavior 
and  make  a  decision  as  to  whether  or  not  that  constitutes  grounds 
for  impeachment,  which  is  another  waj'  of  saying  that  the  ultimate 
accountability  for  the  performance  of  executive  functions,  taking 
care  of  executing  the  law,  is  a  political  one,  and  that  is  a  reality 
that  I  think  we  try  to  ignore  by  the  statute. 

The  measure  that  I  propose,  I  believe,  and  what  these  other  wit- 
nesses have  testified,  to  introduce  a  degree  of  independence  that  is 
appropriate  to  the  circumstances  that  allows  the  public  to  have 
some  confidence  in  that  prosecutorial  aspect  of  this. 

Mr.  Frank.  No,  it  doesn't  because  what  you  are  saying  is,  one, 
I  don't  think  that  works  as  well  when  it  is  an  appointee  of  the  At- 
torney General,  but  also  it  misses  the  entire  point  I  am  raising 
which  is,  you  are  reserving  to  the  right  of  the  Attorney  General 
and  the  President  the  right  to  say,  "No,  that  is  national  security, 
it  is  none  of  your  business,  you  can't  deal  with  that." 

Impeachment,  now  what  you  are  suggesting,  it  seems  to  me,  is 
that  there  should  be  one  penalty  and  one  penalty  only  for  any  stat- 
utory violation  by  the  executive  branch,  and  that  is  capital  punish- 
ment. 

Mr.  Terwilliger.  You  were  asking  me  about  actions  by  the 
President. 

Mr.  FRAhfK.  And  appointees  under  the  President,  that  is  exactly 
right.  I  do  not  regard  Iran-Contra,  maybe  this  is  a  difference,  but 
I  do  not  regard  Iran-Contra  as  a  rather  whimsical  idea  of  eight 
people.  I  think  that  is  what  happens,  and  this  often  happens  in  na- 
tional security  cases,  national  policy  is  involved. 

I  still  would  like  to  ask,  and  let  me  ask  Mr.  Eastland,  too,  and 
Judge  MacKinnon,  and  this  will  be  my  last  question,  if  we  don't 
have  an  Independent  Counsel,  what  is  the  mechanism  by  which 
statutes  that  the  President  does  not  wish  enforced  can  be  enforced, 
if  there  are  any? 

Mr.  Terwilliger.  My  answer  is,  the  Attorney  General  doing  his 
or  her  job  and  utilizing  this  alternative  appointment. 

Mr.  Frank.  But  if  the  President  says  to  the  Attorney  General, 
don't  do  that,  then  the  Attorney  General  complies  presumably, 
right? 

Mr.  Terwilliger.  That's  correct. 

Mr.  Frank.  Mr.  Eastland. 

Mr.  Eastland.  I  don't  think  the  Congress  can  tell  the  President 
to  prosecute  a  particular  case,  and  I  don  t  think  the  Supreme  Court 
can  tell  the  President  to  prosecute  a  particular  case.  It  is,  I  think, 
as  well  that  in  the  case  that  you  outlined  that  you  could  always 
have  someone  resign  in  protest. 

We  just  had  a  case  where  a  U.S.  attorney  did  resign,  as  you 
know,  in  protest  down  in  Memphis,  TN,  so  the  justice  svstem  is 
such  that  people — there  are  many  layers  to  it,  there  are  a  lot  of  ac- 


151 

tors  in  it,  and  it  is  very  difficult  for  someone  who  has  an  opposing 
view  not  to  make  it  well  known. 

Mr.  Frank.  In  the  first  place,  because  that  is  one  of  these  self- 
defining  things. 

Judge  MacKinnon.  Let  me  say  this.  Counsel,  Congress  told  the 
President  to  prosecute 

Mr.  Frank.  When  you  speak  in  that  tone,  Judge,  and  say  "coun- 
sel," you  can  say  anjrthing  you  want. 

Judge  MacKdwon.  Congress  told  a  President  to  prosecute  the 
Teapot  Dome  case,  directed  the  appointment  of  counsel,  and  pro- 
vided for  their  confirmation  by  the  Senate. 

Mr.  Frank.  Do  any  of  you  wish  to  contest  an  eyewitness  on  the 
matter  of  Teapot  Dome? 

[Laughter.] 

Mr.  Eastland.  Sir,  while  I  may  not  be  able  to  go  back  that  far, 
there  is  an  interesting  historical  question  here  as  to  whether  Coo- 
lidge  on  the  basis  of  executive  power,  in  fact,  used  his  discretionary 
appointment  power  to  name  these  outside  counsels  before  the  Con- 
gress, in  fact,  passed  that  legislation,  the  description  of  the  legisla- 
tion is  correct. 

Mr.  Frank.  I  think  that  is  right.  I  also  think  it  is  probably  the 
case,  if  Harding  were  still  alive,  we  would  have  had  a  difference. 
It  is  not  clear  that  Mr.  Coolidge  felt  any  great  need  to  exonerate 
the  memory  of  his  predecessor. 

But  leaving  the  history  aside,  Mr.  Eastland,  you  said  Congress 
cannot  tell  the  President  to  prosecute,  the  Supreme  Court  can't, 
that  is  true,  but  tiiat  is  why  we  have  Independent  Counsel  stat- 
utes. Even  under  the  Independent  Counsel,  I  disagree  with  the  po- 
sition, and  I  guess  I  didn't  hear  it,  the  position  that  Mr.  Dash  faith- 
fally  transmitted  to  us  from  the  ABA,  namely  that  there  should  be 
an  appeal  of  a  decision  not  to  seek  a  prosecution,  I  don't  favor  that. 
I  do  think  that  is  where  we  are.  I  do  think  the  Independent  Coun- 
sel statute  highlights  that  and  substantially  lessens  that  possibil- 
ity. 

Mr.  Eastland.  Mr.  Frank,  I  would  just  say  that  there  is  going 
to  be  no  perfect  system.  The  problem  is  that  we  try  to  minimize 
the  problems  that  we  do  have.  We  do  have  the  people's  right  to 
vote.  They  can  eject  a  President,  throw  a  President  out.  That  has 
been  Hmited  somewhat,  I  think,  by  the  22d  amendment,  but  I 
would  also  suggest  the  impeachment  process  is  an  important  con- 
stitutional process,  and  ought  to  be  utilized. 

Mr.  Frank.  I  would  disagree  that  it  is  better  from  the  systemic 
standpoint  to  say  that  the  only  remedy  in  that  case,  as  I  said, 
would  be  political  capital  punisnment.  I  think  that  calls  for  a  de- 
gfree  of  disarrangement  of  the  system,  and  you  talk  about  politiciz- 
ing these  disputes,  it  seems  to  me  nothing  politicizes  it  more  than 
impeachment  because  in  impeachment  you  are  talking  about  kick- 
ing people  out. 

I  would  answer  you  the  other  way  around,  if,  in  fact,  a  President 
feels  that  a  criminal  violation  of  a  law,  whether  it  is  perjury  or  the 
violation  of  the  substantive  act  was  justified  by  national  security, 
then  that  is  why  we  have  the  pardon  power,  and  the  advantage  of 
the  pardon  power  over  the  others  is  the  pardon  power  guarantees 
there  will  be  some  public  debate. 


152 

The  problem  in  the  other  case  is,  and  I  started  to  say  before,  peo- 
ple say,  "These  always  come  out."  They  don't  always  come  out.  The 
ones  that  come  out  are  the  ones  that  come  out,  but  the  ones  that 
we  don't  know  about,  we  don't  know  about.  It  is  to  the  credit  of 
Judge  MacKinnon  and  his  colleagues  and  the  rest  of  us  in  this  sys- 
tem that  there  are  still  some  people,  where  there  have  been  Inde- 
pendent Counsel  appointed,  and  I  think  we  don't  know  who  they 
were  yet.  There  are  still  some  appropriately  private  Independent 
Counsel  appointments,  and  it  hasn't  come  out.  So  I  disagree  that 
there  is  some  automatic  process  by  which  all  of  these  are  going  to 
come  out  as  a  public  debate. 

Mr.  Eastland.  Let  me  just  say  this,  having  worked  in  the  execu- 
tive, and  I  guess  I  am  one  of  the  few  who  has  criticized  the  execu- 
tive in  this  respect,  I  wish  there  had  been  a  stronger  assertion  of 
executive  power  so  that  some  of  these  things  could  have  been  de- 
bated. 

Mr.  Frank.  I  agree. 

Mr.  Eastland.  For  example,  if  Ronald  Reagan  wanted  to  oppose 
the  statute,  he  had  two  chances  to  oppose  it  by  virtue  of  the  veto 
power. 

Mr.  Frank.  I  agree,  and  the  problem  I  have  is  this,  and  you  an- 
swered that  in  some  of  these  cases  the  accusation  has  been  perjury. 
If  people  don't  oppose  the  statute  forthrightly,  and  then  subse- 
quently lie  to  someoody  about  whether  or  not  they  followed  it,  then 
debate  has  been  precluded,  and  in  those  cases  criminal  prosecution 
is  not  a  happy  alternative,  but  I  don't  see  any  other. 

Mr.  Eastland.  Again,  I  don't  know  if  you  were  here  when  I 
made  the  point,  but  I  do  think  that  Congress  ought  to  look  at  those 
several  laws  that  govern  lying,  misrepresentation,  withholding,  et 
cetera,  from  Congress,  because  it  seems  to  me  these  need  to  be  very 
clearly  framed.  As  you  know,  they  have  not  been  used  historically, 
some  of  those  laws  have  not  been  used  in  the  past.  They  have  been 
used  with  a  vengeance,  I  think,  by  Judge  Walsh. 

Mr.  Frank.  I  have  no  further  questions,  and  I  would  guess  no- 
body else  has  any,  but  I  would  guess  that  my  colleagues  who  had 
to  go  off  to  vote  might  want  to  submit  some. 

With  that,  the  hearing  is  adjourned,  and  I  thank  all  the  members 
of  the  panel.  I  think  botn  panels  gave  us  some  very  substantive  tes- 
timony and  I  appreciate  it. 

The  subcommittee  is  adjourned. 

[Whereupon,  at  12:30  p.m.,  the  subcommittee  adjourned,  to 
reconvene  subject  to  the  call  of  the  Chair.] 
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The  Americem  Civil  Liberties  Union  appreciates  this 
opportunity  to  present  this  statement  in  support  of  H.R.  811,  the 
Independent  Counsel  Reauthorization  Act  of  1993.   The  ACLU  is  a 
non-partisan  organization  of  nearly  300,000  members  dedicated  to 
the  defense  and  enhancement  of  civil  rights  and  civil  liberties 
guaranteed  by  the  Bill  of  Rights.   The  ACLU  strongly  supports  the 
reauthorization  of  the  Independent  Counsel  statute  as  an 
essential  tool  to  protect  against  eUauses  of  power  by  government 
officials,  especially  in  the  area  of  intelligence  activities  or 
other  government  actions  carried  out  in  the  name  of  national 
security. 

We  believe  that  the  statute  should  now  be  permanently 
reauthorized,  and  we  urge  the  Subcommittee  to  amend  the  bill  to 
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ensure  that  the  Independent  Counsel  law  does  not  again  lapse  in 
the  absence  of  affirmative  congressional  action.' 

The  ACLU  approaches  the  issue  of  the  Independent  Counsel 
statute  with  a  set  of  separate  and  potentially  conflicting 
concerns.   On  the  one  hand,  the  ACLU  has  long  been  involved  in 
defending  and  protecting  the  constitutional  rights  of  individuals 
including  government  officials  who  are  suspected  or  accused  of 
crimes.   At  the  same  time,  the  ACLU  believes  that  maintenance  of 
the  rule  of  law  and  our  democratic  system  of  government  requires 
that  government  officials  who  abuse  their  positions  of  trust  be 
held  accountable  for  breaking  the  law.   We  believe  this  is 
especially  crucial  when  such  violations  involve  secret  government 
operations,  most  often  conducted  in  the  name  of  national 
security. 

These  separate  concerns  were  illustrated  by  the  ACLU's 
position  in  the  Iran-Contra  affair.   When  the  affair  first  came 
to  light  in  November,  1986,  the  ACLU  called  for  the  appointment 
of  an  independent  counsel  to  investigate  the  possibility  of 
crimes  relating  to  the  Iran-Contra  affair.   At  the  time,  we 
pointed  out  that  the  Attorney  General  was  not  in  a  position  to 
insure  an  impartial  investigation  because  the  White  House  had 
stated  that  the  Attorney  General  had  certified  the  legality  of 


'  The  ACLU  takes  no  position  on  the  amendments  in  the 
proposed  bill  dealing  with  "added  controls"  or  extending  coverage 
to  investigations  of  Members  of  Congress.  However,  we  point  out 
that  no  inherent  conflict  of  interest  arises  when  the  Justice 
Department  investigates  Members  of  Congress  in  the  way  that  a 
conflict  arises  when  the  Justice  Department  investigates  high 
executive  branch  officials. 
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the  Iran  operation.   We  further  urged  that  only  an  independent 
prosecutor  could  credibly  conduct  an  investigation  to  determine 
the  degree  to  which  high  level  officials  were  involved  in  or  had 
knowledge  of  the  illegal  activities.   Later,  after  the 
appointment  of  such  a  prosecutor,  the  ACLU  supported  Iran-Contra 
defendants  whose  constitutional  rights  were  violated  during  their 
prosecution.   The  ACLU  submitted  amicus  curiae  briefs  on  behalf 
of  Oliver  North  and  John  Poindexter  urging  that  their  convictions 
be  overturned  because  their  Fifth  Amendment  rights  against  self- 
incrimination  were  violated  when  their  immunized  congressional 
testimony  was  used  against  them  at  trial.   Their  convictions  were 
appropriately  overturned  in  part  on  these  grounds. 

Considering  both  sets  of  concerns,  the  ACLU  supports 
reenactment  of  the  independent  counsel  statute.   The  record  of 
the  use  of  independent  counsels  in  the  past  15  years  confirms  the 
importance  of  the  procedure  to  hold  government  officials 
accountable  especially  in  the  area  of  intelligence  activities. 
We  also  do  not  believe  that  prosecutions  by  independent  counsels 
pose  any  greater  threat  to  the  rights  of  criminal  defendants  than 
do  prosecutions  by  the  Department  of  Justice.   Although  some 
persons  have  criticized  the  statute  on  these  grounds,  in  the  main 
such  criticisms  have  attacked  practices  by  the  independent 
counsel  that  are  standard  prosecutorial  tactics  e.g.,  plea 
bargaining.   Similarly,  the  complaint  that  it  is  expensive  to 
defend  oneself  against  criminal  charges  is  not  unique  to 
independent  counsel  prosecutions.   Moreover,  the  appointment  of 
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an  independent  counsel  can  serve  to  protect  the  reputation  of 
innocent  officials.   Of  the  twelve  independent  counsel 
investigations  in  the  last  fifteen  years,  seven  investigations 
resulted  in  no  indictment.   The  subjects  of  those  investigations 
had  the  benefit  of  being  absolved  of  wrong-doing  by  a  prosecutor 
publicly  perceived  as  being  impartial,  instead  of  by  a  Justice 
Department  investigation  that  could  well  have  been  viewed  as  a 
whitewash. 

Even  Administrations  that  have  opposed  the  statute  have 
recognized  the  importance  of  assuring  the  public  that  by 
appointing  an  independent  counsel,  controversial  matters  will  not 
be  covered  up.   For  example,  Iran-Contra  independent  counsel 
Lawrence  Walsh  was  voluntarily  appointed  by  President  Reagan's 
Attorney  General  "to  insure  public  confidence  that  all  facts  in 
this  case  be  ascertained  and  acted  upon  appropriately."   (At  the 
time  of  the  appointment  in  the  fall  of  1986,  no  officials 
triggering  mandatory  application  of  the  statute  were  implicated 
in  the  investigation.) 

The  Independent  Counsel  statute  was  enacted  in  1978  to 
remedy  the  obvious  and  dangerous  conflict  of  interest  posed  when 
an  Administration  must  investigate  its  own  top  officials  for 
criminal  wrongdoing.   The  law  was  enacted  in  response  to  the 
Watergate  scandal,  in  which  President  Nixon  was  able  to  fire  the 
Watergate  special  prosecutor  because  the  President  opposed  the 
results  of  his  investigation.   The  resulting  statute  set  up  a 
formal  procedure  that  mandates  the  appointment  of  an  independent 


157 


counsel  to  investigate  a  limited  number  of  high  executive  branch 
officials  and  allows  for  discretionary  appointment  by  the 
Attorney  General  to  investigate  any  other  government  official, 
including  members  of  Congress. 

The  ACLU  believes  that  the  independent  counsel  statute  is 
particularly  necessary  to  investigate  allegations  of  criminal 
conduct  by  members  of  the  intelligence  community  including  the 
highest  political  officials  because  of  the  inherent  conflict 
involved  in  the  Department  of  Justice  conducting  such 
investigations.   The  Attorney  General  is  a  part  of  the 
intelligence  community  and  as  such  has  responsibilities  both  to 
carry  out  intelligence  activities  and  to  protect  the  secrecy  of 
intelligence  information  when  appropriate.   Thus,  when  an 
investigation  of  criminal  conduct  by  members  of  the  intelligence 
community  carrying  out  intelligence  activities  is  required,  she 
has  a  conflict  in  acting  both  as  chief  law  enforcement  officer 
and  as  a  member  of  that  community.   The  classification  system 
presently  covering  most  information  concerning  such  activities 
also  poses  a  special  problem  in  undertaking  such  investigations. 
Because  it  is  likely  that  much  of  the  relevant  information  is 
classified,  the  Attorney  General's  responsibilities  for 
protecting  such  information  put  her  in  a  position  of  conflict  in 
investigating  alleged  crimes  relating  to  intelligence  activities. 

At  the  same  time,  it  is  extremely  important  to  investigate 
alleged  crimes  by  members  of  the  intelligence  community  or  the 
highest  political  officials,  such  as  lying  to  Congress  or  to 
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government  investigators,  engaging  in  secret,  "national  security" 
activities  that  violate  the  criminal  law,  or  engaging  in 
politically  motivated  crimes  such  as  those  that  occurred  during 
the  Watergate  scandal .   Such  crimes  are  perhaps  most  dangerous  to 
democratic  government  because  they  involve  abuses  of  government 
power  and  have  the  effect  of  depriving  the  Congress  and  the 
public  of  their  constitutionally  prescribed  role  in  making 
decisions  including  decisions  about  foreign  policy  matters.   Such 
activities  often  implicate  the  Attorney  General  and  the 
Department  of  Justice  or  other  high  political  officials  and  make 
it  virtually  impossible  for  the  Justice  Department  to  conduct  a 
thorough  and  impartial  investigation.   For  example,  in  the  Iran- 
Contra  affair,  one  of  the  subjects  of  inquiry  was  whether  the 
arms  sales  to  Iran  were  illegal  when  the  Attorney  General  had 
already  certified  the  legality  of  the  Iran  operation. 

The  appointment  of  an  independent  counsel  in  December  1992, 
just  days  before  the  statute  expired,  to  investigate  matters 
relating  to  the  Bush  Administration's  search  of  presidential 
candidate  Bill  Clinton's  passport  files  confirms  the  continuing 
need  for  the  statute.   It  also  speaks  to  the  need  for  permanent 
reauthorization.   Nothing  in  the  history  of  the  act  suggests  that 
reliance  on  the  statute  has  been  excessive  or  that  individual 
independent  counsel  have  abused  their  authority.^  While  minor 


^  Even  if  there  had  been  an  instance  in  which  an 
independent  counsel  did  abuse  his  or  her  authority,  such  an 
instance  would  not  undermine  the  merits  of  the  statute  as  a 
whole. 
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adjustments  to  the  statute  may  be  required  in  the  future,  the 
merits  of  the  basic  law  itself  should  not  be  subject  to  continued 
political  debate  every  five  years. 

Accordingly,  we  urge  the  Subcommittee,  and  the  Congress  as  a 
whole,  to  reenact  the  Independent  Counsel  statute  permanently,  so 
that  the  country  need  never  again  face  the  prospect  of  the  law's 
expiration  which  could  result  in  a  failure  to  investigate  future 
allegations  of  abuses  of  power  by  high  officials  in  the  Executive 
Branch. 
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UNITED  STATES  COURT  OP  APPEALS 
DISTRICT  or  COLUMBIA  CIRCUIT 

WASHINGTON.  OC  20001 


GEORGE  E.  MacKINNON 
UNITED  STATES  CIRCUIT  JUDGE 


March  4,  1993 


Mr.  Terry  Eastland 
Ethics  and  Public  Policy 

Center 
1015  15th  St.  ,  N.v;. 
Washington,  D.C.   20005 


Re: 


Congressional  Power  Over  Executive  Branch 


Dear  Mr.  Eastland, 

Enclosed  is  the  1924  Act  in  the  Tea  Pot  Dome  case  that  I 
referred  to  at  the  House  Hearing  yesterday  which  directed  the 
executive  branch  (President)  to  appoint  special  counsel  subject 
to  Senate  confirmation  to  prosecute  the  criminal  cases  in  Tea  Pot 
Dome  and  which  over  rode  any  "statute  touching  the  powers  of  the 
Attorney  General  of  the  Department  of  Justice."   (43  Stat.  5) 
68th  Cong.  Sess.  I.,  Ch.  16,  approved  February  5,  1924. 

Respectfully, 

George  E.  MacKinnon   ''c—. 
Enclosure 
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SIXTY-EIGHTH  COXGRESS.    Sess.  I.    Chs.  13-16.    1924. 


CHAP.  16.— Joint  ReioluUon  Directing  the  President  to  institute  and  oro-ecute  'i^TVj'ii'l*- 
■mt3  to  cancel  certain  leases  of  oil  lands  and  incidental  contracta.  and  foroticr  i{»ob. Va  1J»  « i 
purposes*  »      *  •! 


Wlicreas  it  api^cirs  froni  evidence  taken  by  the  Committee  on  Public  ,  ^'*' 
Lands  and  burveys  of  the  United  States  Senate  that  certain  lea<:e  ''^- 
of  Naval  Reserve  Numbered  3,  in  the  State  of  Wyominz,  bearin-r 
date  April  7,  192-2,  made  in  form  by  the  Government  of  the 
United  States,  through  Albert  B.  Fall,  Secretary  of  the  Interior 
and  Edtvin  Denby,  Secrctarj'  of  the  Navy,  as  lessor,  to  the  Mam- 
moth Oil  Company,  as  lessee,  and  that  certain  eontract  betTveen 
the  .Governnient  of  the  United  States  and  the  Piin  American 
Petroleiim  and  Transport  Company,  dated  April  25,  1922,  sit^ied 
by  Edward  C.  Finney,  Actinjr  Secretarv  of  the  Interior,  "and 
Edwin  Denby,  Secretary  of  the  Xavy,  relatini  among  other  O.un'n 
tothe  construction  of  oil  tanks  at  Pearl  Harbor,  Territorr  of 
Hawa'ii,  and'thafcertain  lease  of  Naval  Reserve  Numbered  1.  in 

the  State  of  California,  bearing  date  December  11.  1922.  made  in 
*?'™  ^y  tlie  Govermuent  of  the  United  States  through  Alb=»r:  E 
Fall.  Secretary  of  the  Interior,  and  Edwin  Donbv,  Secretarv  of 
the  Navj-,  as  lessor,  to  the  Pan  American  Petroleum  Coinp.ir.v.  a; 
lessee,  were  executed  under  circumstances  indicatin-^  iniiidand 
corruption;  and  ^ 

AVliereas  the  said  leases  and  contract  were  entered  into  withoui 
authority  on  the  part  of  tlie  officers  purporting  to  act  in  tl:o 
execution  of  the  same  for  the  United  states  and  in  violation  of 
the  laws  or  Congress:  and 

Wliereas  such  leases  and  contr.ict  were  made  in  defiance  o:  the 
settled  policy  of  tl-.e  Government,  adhered  to  through  three  si:c- 
ccssive  administrations,  to  maintain  in  the  ground  alrroat  rcsorve 
supply  of  oil  adec;:ate  to  the  needs  of  the  Xa\-\-  in  anv  emerrVncv 
threatening  the  national  security:  Tliereforc'be  it  '  ~      " 

t««..t:;..dcci:urd  „^."''J'-'i'^  ^y  '^'^  Sinatc  and  House  of  Rcprcscnfo.'ivci  .;,-  the 
sniz.-. tuuc uiif.-ni.  Untted  states  of  America  in  Conyrcsi  assembled,  Tliat  the  5;ud 
leases  and  contract  are  against  the  public  interest  and  that  tlie  l;indi 
embraced  therein  shoiild^lw  recovered  and  held  for  the  purpose  to 
wliich  thej-  were  dedicated:  and 
r:i\^;^cin<S?.Vi*      Resohed  further.  Tliat  the  President  of  the  United  States  l>e. 
Pee  jp  16  uii       ^'^'^  '^?  hereby  is,  authorized  and  directe<|  imnpflintcly  to  cai;=e  suit 
'    ■   •  to  be  instituted  and  prosecuted  for  the  annuhnent  and  cancellation 

of  the  said  leases  and  contract  and  all  contracts  incidental  or  sup- 
plemental thereto,  to  enjoin  the  further  extraction  of  oil  from  the 
said  reserves  under  said  leases  or  from  the  territory  covered  by  tlie 
same,  to  secure  aiiy  further  appropriate  incident;il  :cl:ef,  a£d  to 
prosecute  such  otl-.er  actions  or  proceedings,  civil  and  fximicil.  ns 
may  be  warranted  by  the  facts  in  relation  to  the  makinir  of  the 
storji  couEsti  to  ^       leases  and  contract. 
rrt)s»«x-.e  to'^be  •i^      And  the  President  is  further  authorized  and  directed  to  appoint. 
^uilo.  i«.  ^y  ''^'l  ■'^•'l'  f^»e  advice  and  consent  of  the  Senate,  .cDPcinl  mi-igol' 

who  shall  have  charg"  and  control  of  the  prosecution  or  such  litiga- 
tion, anything  in  the  statutes  touching  the  powers  nf  flip  An-nrrTnT- 
General"  ot   the   U<.-c>artmcnt  ot  Justice  to  the  contrary  nnt-n-irh". 
standintr. 
Approved,  February  S,  1924. 
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